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Runs on banks are sometimes 
started from most slight 
causes, but whatever the 
origin, they spread in extent with al- 
most lightning-like rapidity; like the 
spark from the locomotive, or the 
tiny light of a match, falling upon in- 
flammable material, which will often 
develop into an immediate and un- 
controllable conflagration. The re- 
cent senseless run on a bank inGrand 
street, New York, which has just 
taken place, affords food for thought. 
A line of depositors, eager to deposit 
their money on the last day upon 
which it would be entitled to inter- 
est for the current quarterly period, 
gave the impression to certain ig- 
norant minds, that the bank was un- 
safe. From a fear, born of ignorance, 
suspicion, and almost incredible stu- 
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pidity, and from a desire to get 
ahead of others in obtaining quick 
withdrawal, a multitude quickly 
gathered and besieged the bank. 
Depositors stood at the doors of the 
bank all night long, in order to gain 
priority of admission and payment 
the next morning. The bank officials 
did not attempt to argue or reason 
with the panicky throng upon the 
foolishness of their action, knowing 
by experience the futility of so doing; 
but they did the one thing which, 
like the throwing of water upon a 
fire, had the greatest effect in sub- 
duing or quenching the conflagra- 
tion. Obtaining tons of silver dol- 
lars from the sub-treasury, they made 
payments, as fast as possible, solely 
in this medium. Asa result, the run 
did not last more than two days. 
The appearance of wealth in such 
bulk to the ignorant mind did more 
than the exhibition of ten times its 
value in paper money could have 
done. It quickly calmed fear and 
allayed suspicion. The depositor, 
withdrawing one or more hundred of 
these silver discs, weighted with so 
much physical wealth, and the re- 
sponsibility of caring for it, and 
carting it away, suddenly experi- 
enced a change of faith; the clank- 
ing silver, to his ignorant mind, was 
a more potent argument for the 
solvency and superiority of custo- 
dianship of the bank, than would 
have been one hundred statements 
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of condition, showing assets far in 
excess of liabilities, sworn to by all 
the officers from the president down, 
and backed by their verbal argu- 
ments and expositions. From a fran- 
tic runner to withdraw his deposit, 
he became, almost instanter, a sup- 
pliant pleader for its redeposit to 
bank officers who were obdurate to 
most such applications. 

All hail, then, to the silver dollar 
as a welcome part of our currency. 
A new use for it has been found. It 
is the antidote for senseless bank 
runs upon solvent banks. It is, 
probably, the most potent weapon a 
bank can use, wherever a run is par- 
ticipated in by a multitude of ignor- 
ant depositors. Its payment, not 


only causes an immediate change of 
feeling upon the part of the recipient, 
but this changed sentiment spreads 
to others, and the run quickly be- 


comes matter of history. 


We publish in this 
number the full opin- 
ion of the Supreme 
Court of South Da- 
kota that a check, of itself, consti- 
tutes an assignment of the fund be- 
tween drawer and holder which the 
bank, when the check is presented 
against sufficient funds, is bound to 
recognize; and if the bank refuses, 
the holder is entitled to maintain an 
action to recover the amount from 
the bank, The court, in its opinion, 
quotes almost in full the opinion in 
the leading Illinois case wherein this 
doctrine is recognized and cites cer- 
tain other authorities in its support. 
The opinions, original and quoted, 
would seem almost convincing to the 
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general reader that the doctrine main- 
tained is the most correct. 

But in the cases which have held 
the other way there are just as 
weighty reasons given for the con- 
trary doctrine that a check, of itself, 
is not an assignment. We will not 
here take space to state the contrary 
reasons. It is sufficient to say that, 
no matter how theoretically correct 
a stated doctrine may seem, its true 
test is to be found in its practical 
application to the affairs of men and, 
when thus tested and rejected, in 
favor of a contrary doctrine, the 
rule found best by actual experience 
has more weight of convincing argu- 
mentin its favor, than the mere theo- 
retical one, no matter how able its 
apparent demonstration. 

As against the doctrine that a 


‘check is an assignment, it can be 


said that in the leading commercial 
states, such as New York and Penn- 
sylvania, this doctrine was early 
found wanting and discarded in favor 
of the one which is now expressed 
as the rule of the Negotiable Instru- 
ments Law, as follows: ‘A check of 
itself does not operate as an assign- 
ment of any part of the funds 
to the credit of the drawer with 
the bank, and the bank is not 
liable to the holder unless and until 
it accepts or certifies the check.’’ 
This last stated doctrine has been 
found best in its practical results, 
which is evidenced not only by the de. 
cisions of the courts in the leading 
commercial states of the east, but 
also because it has now been adopt- 
ed by the 25 states and territories 
which have, up to date, enacted the 
Negotiable Instruments Law. It is 
therefore destined to be the one which 
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will ultimately prevail in all the 
states. 

This being the case, it is unfor- 
tunate that the Supreme Court of 
South Dakota should have found it ne- 
cessary, when a case was brought be- 
fore it for decision, to decide infavor of 
a doctrine whichis slowly fading away 
and which establishes a rule, in con- 
flict with that which now prevails in 
by far the greater number of the 
states. In the state of North Da- 
kota, for example, where the Nego- 
tiable Instruments Law prevails, a 
man who gives his check on a bank, 
does not assign the amount to the 
holder and the bank is under no 


obligation to the latter until it ac- 
cepts or certifies the check. Before 
that time, the drawer can stop its 
payment and if he should fail, his 
assignee or receiver would be enti- 
tled to the deposit in bank as against 


the holders of his outstanding checks. 
In any case where the bank refuses 
to pay his check, the holder has no 
recourse against the institution but 
must look to the drawer and prior 
indorsers for redress. Now, just across 
the border line in South Dakota, a 
man who gives his check, assigns the 
amount in bank to the holder; he 
has no right to stop its payment; 
as soon as the check is presented at 
the bank, the bank becomes liable 
thereon to the holder and if it re- 
fuses to pay, the holder can sue the 
bank and is not limited to recourse 
against the drawer or prior parties. 

The main object of the Negotiable 
Instruments Law is to do away with 
such a situation of conflicting rules 
and to produce uniformity in the 
laws of the various states govern- 
ingchecks and othernegotiable paper 


which circulate, at the present day, 
so largely between the states. It is 
to be regretted that a decision, such 
as made in South Dakota, should 
work the other way and tend to per- 
petuate the condition of conflict. 

The South Dakota court in sup- 
port of its ruling cites decisions by 
the courts in Illinois, lowa,Nebraska, 
Missouri, Ohio, South Carolina and 
Nevada but the Iowa and Ohio de- 
cisions cited have no longer force of 
law in those states, as the legisla- 
tures have discarded the doctrine an- 
nounced as law by the South Dakota 
court, in favor of the rule of the 
Negotiable Instruments Law above 
quoted. There are, therefore, at 
present in the United States, very 
few of the states wherein the rule that 
a check is an assignment, with its 
attending consequences, remains as 
law. The preponderating rule is to 
the contrary. 


A decision of consider- 
able importance has 
been rendered by the 
Supreme Court of Wis- 
consin applying the provisions of the 
Negotiable Instruments Law to a 
note secured by mortgage, where the 
note contained a provision that upon 
default in payment of interest, or in 
case of failure to comply with any of 
the agreements of the mortgage, the 
holder should have the option to de- 
clare the principal due. Under former 
decisions in Wisconsin, such a pro- 
vision in a note would destroy its 
negotiability by rendering the amount 
and time of payment uncertain. But 
the Negotiable Instruments Law, the 
court declares, which provides that 
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theinstrumentis negotiable although 
it is to be paid “by stated install- 
ments with a provision that upon 
defaultin payment of any installment 
or of interest the whole debt shall 
become due;” and that an instru- 
ment is negotiable which is payable 
“at a fixed period after date or sight, 
though payable before then on a 
contingency” makes such a note ne- 
gotiable, and overrules the Wiscon- 
sin decisions to the contrary. The 
further proposition is laid down by 
the court that the negotiability of 
a note, secured by mortgage, is not 
affected by provisions in the mort- 
gage giving the mortgagee option, 
upon default in payment of interest, 
taxes or insurance, to mature the 
debt, as these are for the preserva- 
tion of the security and do not af- 
fect the absolute promise to pay 
contained in the note. This last 
stated proposition, it will be observ- 
ed, has to do with the effect of pro- 
visions in a mortgage, securing a 
negotiable note, as distinguished 
from provisions in the note itself. 
The decided proposition first referred 
to, had to do with the effect of pro- 
visions in the note itself. 

It is interesting to note in this 
connection, certain differences of pro- 
vision between the Negotiable In- 
struments Law as enacted in Wis- 
consin, and as generally enacted else- 
where. The provision that a note 
is negotiable although it is to be 
paid “by stated installments, with 
a provision that, upon default in 
payment of any installment or of 
interest, the whole shall become due,”’ 
isthe same in Wisconsin as elsewhere; 
but there is to be noted a difference 
in the following section, namely: As 
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generally enacted, the Negotiable In- 
struments Law provides: 

An instrument is payable at a de- 
terminable future time, within the 
meaning of this act, which is ex- 
pressed to be payable: 

1. At a fixed period after date or 
sight; or 

2. On or before a fixed or deter- 
minable future time specified therein ; 
or 

3. On or at a fixed period after 
the occurrence of a specified event, 
which is certain to happen, though 
the time of happening is uncertain. 

An instrument payable upon a con- 
tingency is not negotiable, and the 
happening of the event does not 
cure the defect. 


As enacted in Wisconsin, this pro- 
vision reads the same down to the 
end of subdivision 3. Then the bal- 
ance of the section is as follows: 

4. Ata fixed period after date or 
sight, though payable before then on a 
contingency. An instrument payable 
on a contingency is not negotiable, 
and the happening of the event does 
not cure the defect, except as herein 
provided. 

It will be seen that the italicized por- 
tion has been added by the Wiscon- 
sin legislature. The following explana- 
tion is printed in official copy of the 
act: ‘Subdivision 4. This subdivision 
is added to the act as originally pro- 
posed, in order to harmonize with sub- 
division 2 of this section and toremove 
the doubt whether a note payable, 
for example, ‘one year from date or 
before if realized from the sale of’ 
a machine (64 Ind. 120) would be 
within subdivision 2.” 

But so far as the negotiability of 
a note containing a provision that 
upon default in payment of interest 
the holder may declare the whole 
debt due, is concerned, we think such 
a note would be held negotiable, in 
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all Negotiable Instruments Law 
states, by virtue of the clause which 
declares a note negotiable although 
it contains a provision that upon 
default in payment of any install- 
ment or of interest the whole shall 
become due. 

The importance of knowledge as to 
the negotiability of notes of the char- 
acter involved in the Wisconsin case 
is great. If they are negotiable, 
banks can safely loan money upon 
security of assignments of such notes 
and mortgages; otherwise they can- 
not. The note and mortgage involv- 
ed in the case before the court was 
entirely without consideration, hav- 
ing been given to the payee and 
mortgagee for a loan which was 
never made, he transferring it ‘‘with- 
out recourse” to an innocent pur- 
chaser for value. The effect of pro- 
nouncing the note negotiable was to 
protect the purchaser and throw the 
loss upon the makers of the note 
and mortgage; if it had been declar- 
ed non-negotiable, the purchaser 
would have been victimized. 

Thecourtin this case further passed 
upon the sufficiency of the form 
of indorsement involved in this case. 
The ordinary form of indorsement 
transferring a negotiable note is 
“‘pay to the order of;’’ or it may be 
in blank. In this case the note was 
transferred by the following indorse- 
ment: ‘‘For value received I hereby 
sell, assign and transfer the within 
note and the interest coupons there- 
to attached to J. T. without re- 
course.”’ It was contended that this 
was a mere assignment and that the 
assignee took subject to equities, but 
the court held it a commercial in- 
dorsement, and that the indorsee 


took the note and security free from 
equities. 


The raising, selling and 
shipment of cattle is part 
of the internal commerce 
ofthe country. The banks 
help cattle operations, as well as the 
sale and shipment of all kinds of 
goods which enter into our interstate 
commerce, by purchasing or taking 
for collection, drafts for the price, 
drawn by the seller and shipper upon 
the buyer and consignee, and taking 
up the money on the drafts, through 
bank agents, at the other end of the 
line—the place to which the ship- 
ment is made. Generally, the title 
to the goods shipped is represented 
by bill of lading which the bank, 
purchasing the draft, holds as its 
security, until payment is made, 
when the billis surrendered to the con- 
signee; or if the bank is merely col- 
lecting agent of the shipper, the re- 
tention of the bill of Jading until the 
draft is paid is in his interest. Some- 
times a draft drawn for the price of 
goods shipped, will be purchased by 
the bank without any bill of lading, 
merely on the security of the draft 
itself. 

Occasionally some hitch will occur 
in the operation, arising from the 
fraud or default of some one of the 
parties, and the courts are often ap- 
pealed to, to settle the quéstion of 
who shall stand the loss, deciding 
the controversy in the light of rules 
which have been established for the 
conduct of the business, growing out 
of previous cases of like nature. The 
bill of lading, for example, may have 
been surrendered to a consignee upon 
his acceptance, but before his pay- 
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ment of the draft; then upon his 
default in payment, the question of 
responsibility of the collecting bank 
will come up for decision. Again, the 
goods shipped under a bill of lading 
may be found defective or not up to 
contract; this not discovered until 
after the draft has been paid. Is 
there any warranty of the goods by 
the bank receiving payment, in cases 
where it was a purchaser of the draft, 
secured by the goods, which will en- 
able the consignee to look to the 
bank for return of his money? This 
question has been litigated quite ex- 
tensively of late and decided, in most 
jurisdictions, in favor of the non- 
liability of the bank. Still, again, 
a man may pretend to have made a 
shipment of goods, not actually 
made, and draw and negotiate a 
draft for the supposed price, either 
forging a bill of lading as pretended 
security, or negotiating the draft 


without any bill of lading back of 


it. Such an operation generally en- 
tails loss upon .ome one. If the 
draft is refused payment, the bank 
to which it has been negotiated by 
the shipper will probably be the 
loser; if the draft is actually paid 
by the drawee on faith of the ship- 
pers representations that the goods 
have been shipped, then, in all prob- 
ability, the loss will be his. 

We have a case in this number 
which illustrates such an operation. 
A cattle raiser in Oklahoma was in 
the habit of shipping cattle to a 
dealer at the St. Joseph stock yards. 
After a time he drew a draft for $700 
upon the St. Joseph dealer, advising 
the latter he had shipped two cars 
of cattle to cover. No shipment was 
in fact made. The cattle raiser de- 
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posited this draft in his local bank 
and was allowed to draw against it 
prior to collection. This made the 
Oklahoma bank owner of the draft. It 
was forwarded for collection through 
banks at Wichita and Kansas City, 
and was received for collection bya 
bank at St. Joseph, which presented 
it to the cattle dealer who paid it 
by his check on another St. Joseph 
bank. The day after the draft was 
paid, the cattle dealer learned that 
the Oklahoma shipper had just killed 
himself. Had this happened before 
payment, the draft would, doubtless, 
have been refused and the Okla- 
homa bank which had purchased it 
would in all probability have been 
the loser. But the draft had been 
paid, and the loss was thereupon 
saddled upon the drawee—the cattle 
dealer—unless he could escape. What 
did he do? He stopped payment of 
his check and then induced the St. 
Joseph bank which had had the draft 
for collection, to surrender up the 
check and take back the draft, pro- 
test it for non-payment, and return 
it to its owner, the bank in Okla- 
homa. 

Was this effective in shifting the 
loss to the latter bank? The result 
of the case shows that it was not. 
The Oklahoma bank immediately 
brought an action against the St. 
Joseph bank for the amount of the 
draft, and is adjudged entitled to 
the money. One ground of defense 
urged by the St. Joseph bank was 
that the Oklahoma bank, having had 
a suspicion concerning the cattle 
raiser’s honesty, was guilty of negli- 
gence in letting him have money, in 
advance, upon the draft, and was, 
therefore, not a bona fide holder. 
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The court refuses this contention. 
Then it was contended that the 
drawee had a right to revoke his 
payment, which had been made in 
mistake; but again the court holds 
that payment of a draft by the 
drawee to a bona fide holder is a 
finality and is irrevocable—the case 
being similar to one where a_ bank 
pays a check in mistaken belief that 
it is in funds; upon learning its mis- 
take it cannot recover the payment 
from a bona fide holder, but must 
look to the drawer alone for redress. 
Furthermore, the court holds as an 
additional ground why the St. Joseph 
bank should pay this money to the 
Oklahoma bank—irrespective of any 
question between the St. Joseph bank 
and the cattle dealer there as to ulti- 
mate responsibility—that the St. 
Joseph bank, as collecting agent, 
had no right or authority to take 
anything but money in payment of 
the draft; having taken the drawee’s 
check, it bound itself to the Okla- 
homa bank for the amount. Lastly, 
it was contended that the Oklahoma 
bank was not owner of the draft, 
but hadindorsed away its title, there- 
fore had no right of action thereon. 
But the Oklahoma bank had indors- 
ed the draft ‘‘pay any bank or bank 
eror order;”’ and this the court holds 
was not a title-conveying, but mere- 
ly agent-creating form of indorse- 
ment, and that title remained in that 
bank. There being no valid ground 
of defense, the Oklahoma bank which 
had purchased and received payment, 
through its agent, of a draft drawn 
in fraud of the drawee, is held en- 
titled, as a bona fide purchaser, to 
recover the amount from the bank 
which collected it as its agent; and 


the latter's action in participating 
in a revocation of such payment is 
held unjustifiable, not relieving it 
from responsibility. 

The facts and the law of this case 
afford a useful lesson concerning 
what methods are proper and safe 
for banks to employ in conducting 
banking business of this nature. 


Checks are sometimes lost 
by the parties to whom they 
are given, and the rights 
and remedies of the loser become a 
subject of importance. The loss of a 
check does not excuse presentment 
for payment upon a copy, or upon 
written particulars, but a reasonable 
delay to obtain a copy or duplicate 
is allowable to the holder. An un- 
reasonable delay, however, would dis- 
charge prior indorsers, and the drawer 
also, in event the bank failed, to the 
extent he would be injured. 

A Texas case which we publish 
affords an il, stration of loss to the 
holder of a lost check, by sleeping 
too long upon the loss. The loser, 
a bank, did not discover that it had 
lost the check for several months, 
then obtained a duplicate signed by 
the same drawer, and endorsed by 
the same payee. But the drawer was 
insolvent, and the original check had 
only been good for two months, and 
the court holds the indorser was dis- 
charged by the holder’s laches upon 
the original, and that his indorse- 
ment of the duplicate did not change 
his relation to the original, or make 
him liable. 

A New Jersey case in this number 
involves another phase of the law of 
lost checks, namely, the right of the 


Lost 
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drawer to indemnity, before being 
compelled to issue a duplicate or pay 
the money without production of the 
original. A purchaser of certain 
cashier’s checks from a bank, claimed 
to have lost them, and applied to the 
bank for duplicates. These were re- 
fused, unless the bank should be 
indemnified against possible future 
claim of some holder of the originals. 
The purchaser endeavored to recover 
the money from the bank without 
giving indemnity, but the reasonable 
claim of the bank to indemnity, asa 
condition of making payment or is- 
suing duplicates, is upheld. 


In the Journal for 
December 1903 we 
considered the legal 
nature of the form 
of indorsement “pay any bank or 
banker or order’’ and, concluding 
that it was a mere authority to col- 
lect and did not convey the title of 
the indorser to the paper, we pointed 
out that checks, bearing this form 
of indorsement continually went 
through the New York Clearing House 
unguaranteed, notwithstanding the 
rule prohibiting the sending through 
the exchanges of items having quali- 
fied or restrictive indorsements, un- 
less allindorsements were guaranteed 
by the sending bank. The clearing 
house officials took notice of the mat- 
ter and called for an opinion of coun- 
sel. This we published in the Jour- 
nal for February 1904. It sustained 
our view. We also therein publish- 
ed the ruling of the clearing house 
committee in conformity with the 
opinion, and in the Journal for April 
1904, published similar official ac- 
tion of the clearing houses in Pitts- 
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burgh, Cincinnati and Chicago re- 
quiring paper bearing this form of 
indorsement to have prior indorse- 
ments guaranteed, as a condition of 
eligibility for the exchanges. 

At the time the New York Clearing 
House took action, the courts of 
Massachusetts and of Texas had 
rendered opinions upon the form of 
indorsement in question, construing 
it in each case, as an authority to 
collect, as distinguished from an in- 
dorsement by which title is passed; 
notwithstanding which some lawyers 
and their banker clients professed the 
opinion that the form of indorse- 
ment ‘“‘pay to any bank or banker or 
order” was a title conveying form, 
and should not be classed as a re 
strictive indorsement, which would 
come under the clearing house re- 
quirement of guaranty. 

There is now to be added to the 
list of authorities which hold the 
form of indorsement in question 
merely agent-creating, and not title- 
conveying, that of the court of ap- 
peals of Kansas City, Mo. Ina case 
which we publish in this number 
wherein the question whether a bank, 
which had placed this form of in- 
dorsement upon a draft, was still 
the owner, or had indorsed away its 
title, was involved, the court says: 


“The indorsement of plaintiff, to 
‘ pay to any bank or banker or order,’ 
was not such an indorsement as to 
pass the title to the bill. It merely 
authorized any bank or banker into 
whose hands it might come to col- 
lect and remit the proceeds. In 
other words, it was only authority 
to collect—therefore a restrictive and 
not an unconditional indorsement 
passing the title. We think this is 
clear. The title remained in the 
plaintiff, and no subsequent indorse- 
ments could affect such title.’ 
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A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs of busi. 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


Il. DEFINITION AND REQUISITES OF A CHECK (Continue). 


SIGNATURE (CONTINUED). 
. Signature by agent. 
. Principal’s name alone. : 
3. Withdrawal of money deposited in another’s 

name. 
. Principal’s name by Agent's name. 
5. Agent for Principal. 
. Signature per procuration. 
SIGNATURE BY AGENT. 


WE come now to the important 
subject of withdrawal of money 
by check signed by a personact- 

ing as agent for another. The signa- 

ture of a depositor to a check may be 
by an agent. Authority to the agent 
may be conferred orally, or in writing, 
or the authority may be implied from 
circumstances. Furthermore, subse- 
quent ratification by the principal of 
an unauthorized signature by an 
agent, will be equivalent to previous 
authority to sign. The Negotiable 
Instruments Law provides: 


“The signature of any party may 
be made by a duly authorized agent. 
No particular form of appointment 
is necessary for this purpose; and 


the authority of the agent may be 
established as in other cases of 
agency.” (Sec. 38, N. Y. Act). 

And further: 

“‘Where the instrument contains or 
a person adds to his signature words 
indicating that he signs for or on 
behalf of a principal, or in a repre- 
sentative capacity, he is not liable 
on the instrument if he was duly 
authorized; but the mere addition 
of words describing him as an agent,or 
as filling a representative character, 
without disclosing his principal, does 
not exempt him from personal lia- 
bility.”” (Sec. 39, N. Y. Act). 

The forms of signature may be 
various. The name of the principal 
alone may be signed by the agent, 
or the signature may be ‘“‘A B (prin- 
cipal) by C D (agent);” or ““C D 
agent for A B;” or “A B per pro 
C D;” or “C D agent,” without dis- 
closing the name of any principal; 
or merely “‘C D,” who is in fact agent 
without such being stated. 

Numerous questions have come up 
in connection with deposits in these 
forms, the vital question in nearly 
every case of dispute being whether 
the agent had authority to bind his 
principal by his act and signature. 
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PRINCIPAL’S NAME ALONE. 


It was at one time thought that a 
valid signature could not be made 
by an agent unless he made it appear 
on the face of the instrument that 
the signature was made by agent. 
In Wood v. Goodrich, 6 Cush., 117, 
in commenting uponthe proper mode 
of executing a deed or note, by an 
agent, the Court remarks: ‘It 
should appear upon the face of the 
instruments that they were executed 
by the attorney, and in virtue of the 
authority delegated te him for that 
purpose. It is not enough that the 
attorney in fact has authority, but 
it must appear by the instruments 
themselves, which he executes, that 
he intends to execute this authority. 
The instruments should be made by 
the attorney expressly as such attor- 
ney; and the exercise of his delegated 
authority should be distinctly avow- 
ed upon the instruments themselves. 
The instruments must speak for 
themselves.” 

But this view has been discarded, 
and is not law. An agent authorized 
to sign the name of his principal, 
effectually binds him by simply affix- 
ing the name of his principal, as if 
it were his own name.* As said by 
the Supreme Court of Illinois in one 
case+: “One man may authorize 
another to sign a note or other 
paper for him by parol, whether he 
can write his name or not. And ifa 
note is so signed, with such au- 
thority, it is as much the principal’s 
note as if signed with his own hand 
by writing his name in full, or by 
placing his cross or other mark to 
the note. These are principles too 


' * Forsyth v. Day, 41 “Me. 382; Pentz v. 
Stanton, 10 Wend. 271. 
+ Handyside v. Cameron, 21 Ill. 588. 
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familiar to require or even justify 
discussion.” 

With reference to bank checks 
signed in the name of a principal 
alone, by an agent, the bank should 
require evidence of authority of the 
principal to the agent to sign in this 
manner, before honoring such checks, 
This authority, preferably, should be 
in writing, and filed with the bank. 
Oral authority might be afterwards 
denied, and it is more difficult of 
proof than written authority. The 
prospective purchaser of a check, so 
executed, should likewise require clear 
and provable evidence of authority, 
before giving value therefor. 


WITHDRAWAL OF MONEY DEPOSITED IN AN- 


OTHER'S NAME. 

Undoubtedly a man can deposit his 
own money and draw it out, in any 
name he pleases, if the bank chooses 
to acquiesce in his adopting a name 
other than his own. But whenever 
a bank allows a depo-itor to draw 
out money which he has deposited 
in a name other than his own, it 
takes the risk that the money does 
not in reality belong to that other. 
Banks often suffer from misconcep- 
tion of the law in respect to the right 
of one, depositing money in another’s 
name, to thereafter control the de- 
posit Ifthe money actually belongs 
to the one in whose name it is de- 
posited, the authority to the agent 
to deposit does not embrace the au- 
thority to withdraw when once de- 
posited, and the bank, permitting 
the withdrawal, will often suffer loss, 
for, being deposited in the name of 
another, this charges the bank with 
knowledge of the latter’s ownership. 

Reference to a few of the cases will 
bring this more clearly to mind: 
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William Kerr, who could neither 
read nor write, gave his brother 
Varner Kerr money at various times 
to be deposited in bank. The brother 
deposited the money in a bank and 
received a pass book ‘Peoples Bank 
in account with William Kerr by 
Varner Kerr.’’ Varner told the bank 
he was to have entire charge of the 
deposit. He retained the pass book 
but showed it to William more than 
once. At various times Varner drew 
checks on the deposit signed ‘‘ William 
Kerr by Varner Kerr’’ and lost the 
money at gambling. William sued 
the bank and recovered. The court 
held that asthe bank knew the money 
belonged to William, having accepted 
it and entered it in the pass book 
as William’s money, the fact that 
Varner deposited it gave him no au- 
thority to check it out. This wasa 
close decision, for three justices dis- 
sented on the ground that Varner 
controlled the money and could put 
it in any name he pleased and the 
bank could pay it out until notified 
not to do so.* 

A Mrs. Brown inherited certain 
money from the estate of her first 
husband. Her second husband took 
this money to the bank and said: 
“I wish to make this deposit in my 
wife’s name—Mrs. Brown; I will sign 
the checks.’’ The deposit was so en- 
tered “Bank etc. in account with 
Louisa Brown.”’ The cashier never 
saw Mrs. Brown and she was never 
at the bank. Brown checked out the 
money and squandered it. Then Mrs. 
Brown sued the bank, and the bank 
had to pay it again. The court said 
it was very unbusinesslike on the 
part of the bank to pay the checks 


* Kerr v. Bank, 158 Pa. St. 305. 


of Brown, when the deposit was in 
the name of Mrs. Brown, as the 
legal effect of the deposit was to ad- 
vise the bank that the money be- 
longed to the latter and the bank 
had no right to pay it except upon 
her order or that of her authorized 
agent.* 

One Macomber deposited $190 in 
a trust company at New Bedford, 
Mass., to the credit of one Heath, 
who was in another city. The money 
was Heath’s, and the deposit was by 
his instructions. The trust company 
gave Macomber a signature card to 
be signed by Heath, and telegraphed 
Heath advising him the money was 
placed to his credit. Before the sig- 
nature card was_ received, Heath 
drew a check for the deposit, which 
the trust company refused to pay. 
Thereupon, the trust company, dis- 
satisfied with the delay in receiving 
the signature card, and because it 
appeared the deposit was to be immed- 
iately withdrawn, sent for Macomber 
and returned the money to him. 
Heath never received the money, and 
the trust company is held obliged to 
pay it again to him. The same old 
mistake was made in supposing the 
man who put the money in, had some 
after control of it, coupled with a 
mistaken belief that until the sig- 
nature card was received, the relation 
of bank and depositor was not estab- 
lished. But the court held this rela- 
tion was created when the deposit 
was entered to the credit of Heath, 
and the fact that Macomber was 
agent for the purpose of making the 


-deposit was not sufficient to clothe 


him with authority to withdraw it. t+ 





* Brown v. Daugherty, 20 B. L. J. 463. 
+ Heath v. NewBedford, Etc., Co. 21 B.L.J. 111. 
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There are other cases to like effect. 


PRINCIPAL'S NAME BY AGENT'S NAME. 


Passing from the cases where an 
agent deposits money in the name 
of his principal, and then, without 
authority, draws it out again, by 
using the principal’s name, to the 
bank’s loss, we come now to a form 
of account commonly used by an 
agent who has authority both to 
deposit and withdraw money for his 
principal, namely, ‘“ John Smith, by 
John Jones, agent.’’ This is a safe 
form of signature from the stand- 
point of the authorized agent. Ifa 
check so signed is dishonored, and 
the holder looks to the drawer for 
recourse, the agent is not personally 
liable. 

But sometimes an agent, control- 
ling funds of a principal, will open a 
bank account in a principal’s name, 
per his own, without any authority 
from the principal, using the account 
in the conduct of the principal’s busi- 
ness, where the question to be deter- 
mined will be, not whether money 
deposited to the credit of the prin- 
cipal by his authority has been with- 
drawn by the agent without au- 
‘ thority, but, whether the agent had 
authority to open the account so as 
to bind the principal for overdrafts. 

In a recent case of this kind* an 
agent of a packing company of St. 
Joseph, Missouri, was located at 
Joplin, with authority to sell meat 
and collect and remit proceeds. He 
opened a bank account with a Jop- 
lin banker, ‘‘ The Hammond Packing 
Company—W. A. King,” in which he 
deposited collections, and on which 
he drew checks in his individual 


*Case Vv. Packing Co. 21 B. L. J. 475. 
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name, which were sent to his prin- 
cipal at St. Joseph as proceeds of 
sales. He also deposited and checked 
out individual funds. The packing 
company never authorized him to 
open the account, and had no knowl- 
edge of it. After several months, the 
account was overdrawn some $1,500. 
The Joplin banker sued the packing 
company to recover the overdrafts, 
but the court held that the agent’s 
authority to sell, collect and remit, 
did not authorize him to open a bank 
account, nor borrow money for, his 
principal. The agent’s checks, signed 
in his individual name, sent to his 
principal, were not notice that the 
latter had an account with the 
banker, but only that the agent had. 
There was no evidence of ratification, 
and the fact that the principal re- 
ceived and kept the money represent- 
ed by the overdrafts did not create 
a liability on the part of the prin- 
cipal to the bank. 


AGENT FOR PRINCIPAL. 


Sometimes an account will be 
opened and checks drawn in this 
form: ‘John Smith agent for Peter 
Jones.’’ In this case, in the absence 
of notice to the bank from the prin- 
cipal to the contrary, the bank will 
be safe in honoring checks so drawn 
by John Smith, although it turns 
out in any case that John Smith had 
no authority to draw the checks. 
The following case was decided in 
1902:* A lawyer deposited mcney 
“Frank J. Fertig, attorney for Anna 
Baumann.” The bank paid Fertig’s 
checks which were misappropriations. 
Anna Baumann sued the bank. The 
bank was held justified on the ground 


* Pa. Title Co. v. R. E. Tr. Co. 
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that the form of the account indi- 
cated that while Mrs. Baumann was 
the owner, Fertig was the depositor, 
and the bank could honor his checks 
until notified by the owner not to 
do so. If the owner did not wish to 
trust Fertig, it was her duty to have 
the form of the deposit changed or 
at least to notify the bank not to 
pay Fertig’s checks. She did not do 
so 

The form ofsignature “ JohnSmith, 
agent for Peter Jones,’’ where John 
Smith has been authorized by his 
principal so to sign checks in his 
behalf, is, equally with the form 
‘Peter Jones by john Smith, agent” 
one whereunder the agent is not per- 
sonally liable on the instrument to 
any one, as the name of the princi- 
pal is disclosed. 


SIGNATURE PER PROCURATION. 


Sometimes a check will be signed 


in the name of the principal “per 
procuration”’ or “per pro”’ the agent. 
When an agent signs ‘by procura- 
tion,”’ this is notice to the party 
dealing with him that there is a 
written instrument of procuration, 
and it is incumbent on such party 
to examine the instrument to learn 
the extent or limit of the agent’s au- 
thority. The Negotiable Instruments 
Law thus defines the effect of a sig- 
nature by procuration: 

‘‘A signature by ‘procuration’ oper- 
ates as notice that the agent has but 
a limited authority to sign, and the 
principal is bound only im case the 
agent in so signing acted within the 
actual limits of his authority.” (Sec. 
40, N. Y. act.) 

In one case* a power of attorney 
authorized an agent to purchase 


* Bryant v. Bank, 62 L. J. R. Priv. C.68. 
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goods, charter vessels, employ agents, 
draw, accept or indorse bills or notes, 
and to do any other thing which 
ought to be done in the business 
affairs of the principal. The agent 
obtained loans from a bank on the 
credit of his principal for private pur- 
poses. As security he indorsed over 
to the bank, notes payable to his 
principal, in the name of the prin- 
cipal ‘“‘per pro D.” He drew the 
money out of the bank on a check 
signed in the name of the principal, 
‘‘per pro D.” In an action between 
principal and bank, it was held the 
terms of the power did not authorize 
the agent to borrow money in the 
name of the principal, and the latter 
was not chargeable for such ad- 
vances; but that the agent had ap- 
parent authority, by the power of 
attorney, to indorse the notes, and 
the fact that he had abused his au- 
thority did not affect the right of the 
bank, as bona fide holder, to recover 
on such instruments. 

In another case,+ an agent had 
written authority to draw on his 
principal’s bank account for the pur- 
poses of the business, but he had no 
authority to overdraw the account, 
or borrow money on his principal's 
behalf. He borrowed money from a 
certain person on the statement that 
he desired to use it to pay wages of 
the workmen of his principal. He 
gave in exchange therefor, an over- 
drawn check on the bank, signed 
“Rigby & Co., per procuration of 
J. Allport, Manager.” It was held 
that the claim on the check by the 
one who cashed it, must fail, but as 
in this case the money had actually 
been used to pay workmen of the 


+ Reid v. Rigby, L. R. 2 Q. B. 4o. 
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principal, the holder of the check 
was adjudged entitled to recover his 
money on this ground. 

The English Bills of Exchange Act 
has the same provision (section 25) 
as our Negotiable Instruments Law, 
as to the effect of a signature by 
procuration. The court applied that 
provision to the check in the case 
just referred to, saying: ‘‘On the 
face of it that check conveyed an 
intimation to the plaintiff that All- 
pert, as the agent of the defendants, 
had only a limited authority to sign. 
This is expressly provided by the 
Bills of Exchange Act.”” And again: 
‘* By the terms of Section 25, of the 
Bills of Exchange Act, it was ap- 
parent on the face of the check that 
the authority of the person signing 
the check was limited.” 

Banks opening accounts, wherein 
the money is to be withdrawn upon 
checks signed by procuration must, 
in every case, be familiar with the 
letter of authority or power of attor- 
ney under which the agent signs the 
checks, especially with reference to 
whether he has any authority to 
overdraw the account, should the 
bank be willing to permit an over- 
draft. 

In the case of Mt. Morris Bank v. 
Gorham,decided by the supreme court 
of Massachusetts in the year 1897, 
one Williams was the agent at Wor- 
cester, Mass., of C. L. Gorham & Co., 
having charge of their shop at that 
place. Gorham & Co. were regular 
purchasers of pianos from Haines & 
Co., the New York piano manufac- 
turers, and there was a written power 
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of attorney from}C. L. Gorham & 
Co. to Williams, on file at the Cen- 
tral National Bank of Worcester, giv- 
ing Williams authority to pay for 
pianos by check on that bank. In 
pursuance of a scheme between Haines 
& Co. and Williams, of which Gor- 
ham & Co. were ignorant, a series 


of drafts were drawn upon Gorham ' 
& Co. by Haines & Co., which were 


accepted by Williams by his regular 
form of signature under the power of 
attorney—‘‘C. L. Gorham & Co. p.p. 
a. Chas. A. Williams.’’ The action 
was by the Mt. Morris Bank, which 
had discounted two of these drafts, 
to recover from C. L. Gorham & Co. 
as acceptors. Gorham & Co. were 
held not liable. The letter of author- 
ity to Williams to sign checks for 
pianos did not authorize him to ac- 
cept drafts therefor, and the latter's 
authority was not enlarged in this 
respect by anything outside the power 
of attorney. Furthermore, the let- 
ters “‘p. p. a.’”’ (per power of attor- 
ney) were notice on the face of the 
draft to the purchaser that the agent 
depended for his authority to sign 
upon a written document, and the 
purchasing bank took its chances when 
it did not call for a production of the 
power. 


(The subject of checks signed by 
agents will be continued in the next 
number, and will embrace checks 
signed by agents without disclosing 
the principal; agents’ deposits in 
their own name; questions of limi- 
tation of authority; of bank set 
off, garnishment, etc., in connec- 
tion with these accounts. ) 

(Continued in next number.) 
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|* is necessary for the safety of 

the general public, when coin or 

paper in circulation is found to 
be bad, that it be so disfigured or 
marked as to render it unfit for 
further circulation and ineffective to 
injure subsequent takers to whom a 
dishonest holder might endeavor to 
pass it off. ; 

The disfiguring or marking of bad 
coin Or paper comes largely within 
the province of those officials of 
banks, cashiers or tellers, when the 
bad circulation is presented at the 
bank, either for deposit or for value 
in exchange. Questions concerning 
the right and the duty of bank offi- 
cials in. particular cases frequently 
arise; not only with reference to 
stamping or marking bad coin and 
circulating notes, but also concern 
ing the right and authority to ren- 
der unfit for further negotiation, bad 
or non-payable paper drawn on the 
bank by private individuals, when 
presented at the bank; as for ex- 
ample writing across a check “‘sig- 
nature forged”’ or “‘payment stopped.”’ 

The Constitution of the United 
States gives Congress power ‘‘to pro- 
vide for the punishment of counter- 
feiting the securities and current coin 
of the United States,” and Congress, 
in addition to providing such punish- 
ment, has enacted* 


“That all United States offi- 
cers charged with the receipt 
or disbursement of public mon- 
eys, and all officers of national 
banks, shall stamp or write in 





~—* Act of June 30, 1876. 


plain letters the word ‘counter- 
feit,’ ‘altered’ or ‘worthless,’ upon 
all fraudulent notes issued in the 
form of, and intended to circulate 
as money, which shall be pre- 
sented at their places of busi- 
ness; and if such officers shall 
wrongfully stamp any genuine 
note of the United States, or of 
the national banks, they shall, 
upon presentation, redeem such 
notes at the face value thereof.’ 
This act, it will be observed, 
relates only to fraudulent notes. 
It imposes the duty upon United 
States officers, and officers of na~ 
tional banks, to stamp or write 
words indicating that the instru- 
ment is bad, upon all fraudulent 
notes—either of government or of na- 
tional banks—presented at  their- 
places of business. As to counterfeit: 
coin, there is no government provis-. 
ion requiring its defacement by 
stamp as in case of notes, when pre- 
sented at a national bank, but Con- 
gress has provided* 

“That all counterfeits of any 
of the obligations or other secu- 
rities of the United States or of 
any foreign government, or coun- 
terfeits of any of the coins of 
the United States, or of any for- 
eign government, and all mate- 
rial or apparatus” etc., ‘‘that 
shall be found in the possession 
of any person without authority 
from the secretary of the treas- 
ury or other proper officer to 
have the same, shall be taken 
possession of by any authorized 
agent of the Treasury department 
and forfeited tothe United States, 
and disposed of in any manner 


* Act of February 10, I19go1. 
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the secretary of the treasury may 
direct.”’ 


Limiting this inquiry to the rights 
and duties of banks with reference 
to counterfeit coin and notes, there 
appears no requirement, by act of 
Congress, upon officers of national 
banks, to stamp and deface counter- 
feit coin, when presented at the bank 
window, and no authority even to 
take possession of it, on behalf of 
government, unless a national bank 
can be regarded as an authorized 
agent of the treasury department 
for this purpose. Concerning fraudu- 
lent government and national bank 
notes, national bank officers are re- 
quired to stamp or write upon them 
words indicating their spurious char- 
acter, but as there is no penalty 
provided by the act, for failure to 
comply with the requirement, an 
officer of a national bank who re- 
turned toa depositor, without stamp- 
ing it, a counterfeit note, could not 
be punished for so doing. 

Such government requirement, then, 
is little more than an authority to 
national bank officers, and statement 
oftheirduty with reference to fraudu- 
lent notes. And the Congressional 
authority or direction does not ex- 
tend to officers of banks, other than 
national. There are various state 
statutory enactments with reference 
to the mutilation of bad bank notes; 
but these, at the time of their en- 
actment, had reference more espec- 
ially to state bank issues. 

But whether or not there is statu- 
tory authority, either Congressional 
or state, to the proper officials of 
banks, it is clearly their right and 
duty, onTgrounds of public policy, to 
deface or mark bad coin or paper, 
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before returning it to a depositor. 
And this right and duty has been 
recognized and provided for in some 
of the clearing houses of the country. 
At a meeting of the Boston Clearing 
House Association held April 13, 
1903, the following resolution was 
adopted : 

“Resolved, that the following 
provisions, being those of the 
Act of Congress of June 30, 1876 
(part of section 3583 of the 
United States Compiled Statutes 
of 1901), viz:— 

That all United States offi- 
cers charged with the receipt 

or disbursement of public 

moneys, and all officers of na- 

tional banks, shall stamp or 
write in plain letters the 
word ‘‘counterfeit,’”’ ‘‘altered”’ 

or ‘‘worthless”’ upon all fraudu- 

lent notes issued in the form 

of, and intended to circulate 

as money, which shall be pre- 

sented at their places of busi- 

ness; and if such officers shall 
wrongly stamp any genuine 
note of the United States, or 

of the national banks, they 

shall, upon presentation, re- 

deem such notes at the face 
value thereof— 

are hereby constituted a rule to 

be strictly observed by all mem- 

bers of this Association and all 
banks and _ bankers clearing 
through them. ” 

This resolution, it will be observed, 
made the requirement of the act of 
Congress upon officers of national 
banks as to stamping or writing 
upon fraudulent notes presented at 
the bank, a rule to be strictly ob- 
served by all the banks in the asso- 
ciation and all banks and bankers 
clearing through them. It did not 
go further, however, and provide any 
requirement for the defacement of 
counterfeit coin. Shortly thereafter, 
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however, the Houston, Texas, Clear- 
ing House Association adopted the 
following : 

“Resolved, That the following 
provisions being those of the act 
of Congress of June 30, 1876 
(part of Section 3583 of the 
United States Compiled Statutes 
of 1901), viz.: 

“That all United States officers 
charged with the receipt or dis- 
bursement of public moneys, and 
all officers of National banks, 
shall stamp or write in plain let- 
ters the word ‘counterfeit,’ ‘alter- 
ed,’ or ‘worthless’ upon all fraudu- 
lent notes issued in the form of, 
and intended to circulate as 
money, which shall be presented 
at their places of business; and 
if such officers shall wrongly 
stamp any genuine note of the 
United States, or of the National 
banks, they shall upon presenta- 
tion, redeem such notes at the 
face value thereof’’; are hereby 
constituted a rule to be strictly 
observed by all members of this 
association and all bankers clear- 
ing through them, provided that 
when the word ‘counterfeit’ is used 
the letters thereof shall be stamp- 
ed with indelible rubber stamp 
on the face of such bill, such let- 
ters to be not less than half an 
inch in height; and 

Furthermore resolved, that all 
spurious coins coming into the 
hands of the members or non- 
members as above shall be de- 
faced by legibly indenting the 
word “bad” on both sides there- 
of with a steel punch; and 

Further resolved, that this rule 
shall apply also to fraudulent 
Canadian coin and Government 
or bank notes.” 
Contemporaneous with the adoption 

of these resolutions, the seven banks 
in the Houston association were sup- 
plied with stamps bearing the word 


“counterfeit’”’ and with steel punches 


bearing the word ‘“‘bad’’ to indent 
coins on both sides. 

These rules of the Houston Clear- 
ing House, it is seen, go further in 
their detailed requirements, than the 
act of Congress; for in addition to 
providing the requirement as to 
stamping fraudulent notes, they ad- 
ditionally provide as to the charac- 
ter and dimensions of the stamp, 
and, further, for the defacement of 
spurious coins, as well as bills. 

Doubtless the action of the above 
named clearing house associations 
will be followed by other associations 
throughout the country in the pub- 
lic interest. While there is clearly a 
right and duty upon the part of the 
proper bank officers, when bad coin 
or notes are presented for deposit, 
to so mark and deface them, as to 
render unfit for further circulation, 
the Congressional requirement upon 
national bank officers does not go 
far enough, and is not effective 
enough, to insure compliance. It 
does not cover coin but only notes, 
relates only to the national banks 
and certain treasury officers and, as 
it stands, can be disregarded with 
impunity. The Clearing House is, 
therefore, coming to the front as a 
means of providing an enforceable 
requirement. 

Coming now to paper drawn upon 
banks by private individuals. When 
a check is presented to a bank for 
payment, bearing a forged signature, 
there would seem to be not only a 
right, but a duty to the general pub- 
lic, of the teller or other official to 
whom presented, to stamp or write 
across its face, before returning it 
to the holder, “signature forged,” as 
this would render it unfit for further 
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negotiation should the holder be dis- 
honest aud seek to thereafter pass 
it off upon some innocent and un- 
suspecting purchaser. 

In case of a presented check, 
genuine as to parties, but worthless 
because drawn without funds to meet 
it, there would seem to be an equal 
right and duty to mark it “not 
good,” based upon grounds of pub- 
lic policy. The issuing of such a 
check is a fraud by the drawer and 
even though the holder who pre- 
sents it for payment, may be an in- 
nocent purchaser for value, none of 
his rights as against prior parties 
would be affected by such a marking, 
while, unless marked ‘‘not good,’’ 
the check in the hands of a dishon- 
est holder would be in condition for 
further negotiation, to the detriment 
of some subsequent innocent pur- 
chaser. The same thing holds good, 
we think, in the case of a check pre- 
sented against sufficient funds, but 
payment of which has been stopped 
by the drawer. Except in those few 
states where a check, of itself, is an 
assignment giving a bona fide hold- 
er a right of action against the bank, 
upon its refusal to pay, and where 
the drawer has no right of counter- 
mand, it would seem that the bank 
official to whom a stopped check is 
presented for payment, even by a 
bona fide holder, has the right and 
it should be his duty, to mark the 
check ‘‘payment stopped”’ before re- 
turning it. The only effect of this 
is to preclude its further negotia- 
tion, should such be attempted. It 
does not affect, in the least, the 
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holder’s recourse upon the drawer 
and prior parties. The check is a 
written order upon the bank to 
make payment. The bank, answer: 
ing the demand and refusing pay- 
ment, would certainly appear to 
have the right to answer it in writ- 
ing upon the check, stating the rea- 
son of its refusal; and this, we think, 
is not only a right, but in reality. 
a duty, to the general public, as it 
is only by so doing, that possible 
further detrimental negotiation of 
the instrument by a dishonest holder 
is precluded. Whether or not the 
writing ‘signature forged,” ‘‘not 
good” or ‘“‘payment stopped”’ as the 
case may be, upon presented checks, 
preliminary to their return, is a cus- 
tomary practice of banks, and justi- 
fiable by custom, it is, at all events, 
justifiable both as a right and as 
matterofduty, on the broad ground 
of sound public policy. 

We know of no cases wherein such 
questions have come up and been 
litigated, but the above is an ex- 
pression of the Journal’s opinion, 
stated in answer to numerous in- 
quiries which have, of late, been 
made. Furthermore, it would seem 
that provision for the marking of 
checks in such cases could and should 
be made by Clearing House Associa- 
tions. The making of rules upon the 
subject comes properly within the 
province of the clearing house, and 
the result of such rules would be 
beneficial, providing a rule of pro- 
cedure in such cases and clearing up 
much of the doubt and uncertainty 
which now exists. 
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INDEPENDENT AUDITS OF BANKS. 


T= value and importance of in- 
dependent audits of banking in- 
stitutions is becoming more and 

more recognized in the financial world. 

The head of one of the largest in- 

vestment houses in Chicago* recently 

said: ‘Speaking from the viewpoint 
of a man who is required constantly 
to pass upon investment propositions 
of every kind, | am free to confess 
that I would regard myself as fail- 
ing to exercise due and ordinary 
precaution in protecting the interests 
of my clients if I did not invariably 
require, in taking up a new enter- 
prise, an audit certificate by a_ res- 
ponsible chartered company. It is 
one thing to be morally satisfied 
that any enterprise offered by you 
for investment is a ‘good thing’ and 
in sound condition, and quite an- 
other definitely to know every factor 
and item in that condition as as- 
certained by an impartial and ex- 
pert inspector, who is not easily 
fooled by the clever groupings of fig- 
ures or by specious appearances, but 
who knows how to go straight to 
the weak spots in every business.” 

This was spoken with reference to 

audits in connection with the sale, 

promotion or transfer of businesses. 

Upon that other phase of the ques- 

tion, equally important, the regular 

periodical auditing of the books of 
any financial, commercial or indus- 
trial concern, he further said: ‘‘Any 

man doing a business of $100,000 a 

year is, in my opinion, guilty of 


Mr. John Farson 


gross neglect to his own interests, if 
he does not have his accounting re 
cords examined by a chartered au- 
diting company. And on this score, 
I practice what I preach, having my 
own books frequently audited by ex- 
perts. This I do, not because of lack 
of confidence in my own employes, but 
because I am thus able to get an 
analytical survey of my business from 
the viewpoint of an unprejudiced 
outsider, trained in this kind of in- 
vestigation. Not only does this give 
a fresh perspective upon my affairs, 
showing me the exact situation as it 
appears to the eyes of a man who is 
wholly impartial and disinterested, 
but frequently the expert brings me 
points and suggestions gathered in 
his varied experiences, which are of 
greatest practical value.”’ 

A very lucid exposition of the value 
to every bank of an independent ex- 
amination of its affairs, was made by 
an expert in this branch of auditing, 
Mr. G. F. Watt, vice-president of the 
Baker-Vawter Co., in an address toa 
large gathering of bankers at St. 
Joseph, Mo., on December 7 last. 

The fundamental thought expressed 
by Mr. Watt was that the backbone 
of banking is confidence; that any- 
thing that will add to confidence 
is therefore a powerful lever for in- 
fluencing business; and that an in- 
dependent examination of a bank by 
competent experts will do more to 
inspire confidence in the public than 
any one thing the directors may do. 

He asserted that on the correct- 
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ness of accounts depends a vital part 
of the business. The balance sheet 
is no proof whatever that accounts 
are correct; the accounts must be 
checked over and proper proofs sup- 
plied. A good accountant’s report 
will show the actual drift of the busi- 
ness, distinguish between apparent 
and realconditions, reveal false show- 
ings wherever they exist, separate 
actual from fictitious assets, and 
make a clear statement of resources 
and liabilities. Mr. Watt cited in- 
stances of failures of banks, which 
could have been saved and made 
prosperous had an independent ex- 
amination been made periodically. 
In one case, where unfavorable ru- 
mors affected public confidence in a 
bank, the directors had an independ- 
ent audit made, and the certificate 
from theauditors showing the sound- 
ness of the bank in every depart- 
ment, restored public confidence. 
Semi-annual audits have since been 
a regular feature with this bank. 

Mr.Watt emphasized the necessity 
that the public should have confi- 
dence in the bank, and asserted that 
neither the government examinations 
nor directors’ examinations, carry 
the necessary weight, and that the 
best way to inspire and hold public 
confidence is for all banks to open 
their books without reservation to 
skilled men, who may trace practi- 
cally everything entered therein; the 
auditor’s report to be made public, 
so that all who care to study it may 
know the bank’s condition. 

Speaking of the necessity of an in- 
dependent audit over and above such 
examinations as may be given by 
government officials or by boards of 
directors, Mr. Watt said: 
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“A National Bank Examiner is not 
required to audit a bank’s accounts, 
exceptinso far as to coverthe bank’s 
fulfillment of the various regulations 
ofthe National Bank act. Therefore, 
when a defalcation is discovered that 
may have extended over a long pe- 
riod, during which a number of ex- 
aminations were made without de- 
tection, it cannot be charged to the 
carelessness or neglect of the Na- 
tional Bank examiner. 

“While a few irregularities of this 
character are discovered by Govern- 
ment examiners, the large majority 
are brought to light through the 
carelessness of the offender, who in 
time has grown bold by the success 
of his plan of manipulation. 

“The Directors cannot be expect- 
ed to make a detailed audit of 
the bank’s affairs such as an inde- 
pendent expert would make, nor 
should they do so, any more than 
the Directors of a mercantile corpora- 
tion. 

“Imagine the stockholders of a 
large corporation accepting the state- 
ment of the Directors without the 
certificate of a reputable, independ- 
ent auditor. 

“Why do you bankers insist upon 
your customers having independent 
audits if not to satisfy yourselves of 
the accuracy and reliability of the 
statements of condition of their af- 
fairs? 

“The shareholders who have in- 
vested in the stock of your bank and 
the'people who deposit their money in 
your institution have the right to 
and should be given a certificate of 
audit.” 

In addition to the necessity of in- 
dependent audits as an insurance 
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against defalceations and of the cor- 
rectness of accounts, another benefit 
to be derived from a thorough audit 
is the criticism of poor methods of 
accounting and the suggestion for 
improvements therein. In the ma- 
jority of banks there is a tendency, 
it was pointed out, to continue the 
use of obsolete methods, which ham- 
per not only routine administration 
but retard a thorough examination. 

Concerning the thoroughness, and 
detailed methods of a bank audit, 
Mr. Watt said: 

‘““From my experience, I am of the 
opinion that an absolutely complete 
check on all of the transactions of a 
bank is impractical. By that I mean 
no corps of auditors can take charge 
of a bank and in a reasonable period 
of time honestly certify to the state- 
ment that every entry and every 
balance in every account is abso- 
lutely correct. 

“In order to do this, it would be 
necessary to constantly employ as 
large a force to check the daily rou- 
tine work as is required to do the 
work originally. A few banks now 
do this with a night force of audit- 
ing clerks, but the expense of sucha 
plan could not be borne by the great 
majority of banks. 

“With anything like a comprehen- 
sive system, however, we can prove 
the accuracy of the accounts and 
verify the correctness of the work, 
and prepare a true statement of con- 
dition. 

“An examination can be accom- 
plished without interference with the 
daily operation, if the auditor and 
his assistants are experienced in their 
work, 

“‘To insure the success of an inde- 
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pendent examination, it is essential 
that none of the tellers or clerks 
know of the intended audit until the 
examiner appears and is put in 
charge. 

“It is not possible for me to out- 
line to you a definite plan of pro- 
cedure. No two institutions are 
operated exactly alike, nor are the 
physical conditions similar. The au- 
ditor will have to consider both in 
planning his examination, and after 
taking charge of the cash, will be 
guided by the existing methods of 
operation as he proceeds with the 
work. Having a thorough knowl- 
edge of accounting, he will readily 
locate the weak points in the sys- 
tem, and attack them first. The fun- 
damental principles of debit and 
credit are the same in all branches 
of accounting, and where loosely or 
improperly applied, will be quickly 
discovered by the trained account- 
ant. While it isnot possible to scruti- 
nize every item of detail, it is pos- 
sible to trace and verify any account 
wherein fraudulent entries or errors 
may be suspected. 

“‘Temptation comes tomen through 
opportunity. Themosteffective curb 
on any kind of wrong-doing is pos- 
sible publicity. A system which makes 
it possible for a man to steal and 
cover up his stealings is an injustice 
to both employer and employee. Cir- 
cumstances have combined with op- 
portunity to lead many a naturally 
honest man to steal. Young men, 
especially, have been tempted and 
destroyed by opportunity before ex- 
perience had taught them the tre- 
mendous value of honesty. Old men, 
with lifetime reputations at stake, 
have been wrecked by opportunity. 
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Auditing, with intelligent system 
suggestions, is at once proof of a 
man’s honesty and a preventative of 
dishonesty. It is therefore both good 
policy and good business. There are 
a score of ways in which men in 
‘charge of accounts may steal, yet 
keep their books in balance. Defalca- 
‘tions would never occur if the bal- 
‘ance sheet would show them. 
“Extensive defalcations are usually 
committed by persons who thorough- 
ly understand the books and the 
business, who so cleverly cover them 
up as to tax the skill of the auditor 
to the utmost. Nearly every book- 
keeper is capable of hiding defalca- 
tions, if he chooses to, from the man 
who merely scans the balance sheet. 
He may not doit. Perhaps not one 
man in a thousand is dishonest. But 
the lack of a checking system sur- 
rounds the bookkeeper with such 
temptations as few other men en- 
counter. 


No banker can say that 
his employees are proof against the 
opportunities that have ruined other 


men. Bank accounting and moral- 
ity require a checking system. 
“Good auditing with fearless criti- 
cism of the system is an absolute 
check; both a preventative and a 
cure. The successful bank examiner 
must be capable of detecting the 
slightest indication of irregularity. 
He must be thoroughly posted on 
every detail of bank accounting and 
appreciate all safe methods. He must 
know the relation of each and every 
department to another that he may 
take advantage of the slightest clew 
to error or fraud. He must be famil- 
iar with all modern appliances for 
bank work to qualify in suggesting 
improvement of the system. He 
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should be able to perfect all imper- 
fect systems; save all waste labor 
and establish checks against errors. 
Be sure of his ability. He must be 
proof against influence and serve only 
those who employ him. Be sure of 
his integrity. He must of necessity 
learn most of the vital facts in your 
bank. Be sure of his secrecy. He is 
worse than no account if you cannot 
rely on his findings. Ke sure of his 
accuracy. Engage some one who is 
responsible and has withstood ll 
tests and investigated all systems. 

“A public accountant’s life study 
is system. He must know how to 
draft books to show the true situa- 
tion of the business and how to ar- 
range them so the least labor is re- 
quired to keep them. A man who is 
a natural systematizer is a successful 
public accountant—he learns system 
from all men. In his work, he checks 
over all the best systems in use. He 
not only thinks for himself, but his 
close contact with all the best and 
improved ideas of other men, gives 
him exceptional advantages. A pub- 
lic accountant brings the result of 
all this experience to benefit the 
business which employs him. He sug- 
gests the best and most suitable sys- 
tem and applies it to the business. 
He simplifies existing methods in a 
manner that will be found most pro- 
ductive of results with a minimum 
of expense. 

‘In banks these details are often 
left to the managing clerks, whose 
knowledge is confined to the merits 
of one system, and who have not 
the advantage of being able by con- 
stant contact with other systems, to 
estimate comparative value, and 
adapt improvements and new features 
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to their own system. Officers of a 
bank, engrossed with important 
financial affairs, cannot divert much 
timetothe study of accounting meth- 
ods, although it is their plain duty 
to see to it that the bank is equip- 
ped with the safest and best system.” 

S peaking of the bookkeeping branch 
of the business of banking, Mr. Watt 
said: ‘Untilrecently it has been sup- 
posed by bankers that the so-called 
‘self-proving’ ledger was the best 
system of bookkeeping for individual 
accounts in a small bank. In the 
larger banks this system was crowd- 
ed out some years ago. The term, 
‘self-proving ledger,’ is a misnomer, 
as no form can be devised which will 
produce an automatic check on the 
accuracy of the posting. The daily 
balancing feature of this system is 
the one that appeals to the book- 
keeper, and for which many more im- 
portant features have been sacrificed. 


There can be no expansion for an 


account. Alphabetical arrangement 
of accounts cannot be maintained. 
There is a great liability of posting 
to the wrong account and the proof 
of the book will not reveal such er- 
rors. Closed accounts cannot be eli- 
minated. Every balance must be for- 
warded daily whether changed or not. 
Names must be frequently rewritten 
and accounts transferred to other 
pages, thus losing a continuous re- 
cord of each account. Officers desir- 
ing to review an account must trace 
through countless pages or have a 
statement drawn fromtheledger. To 
obtain the one balance footing, the 
bookkeeper must make all other ad- 
ditions by cross footing, which, to 
say the least, is unnatural. Some of 
you may be using this system; if you 
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are, I advise you tc investigate other 
systems. 

“IT hope none of my listeners are 
guilty of using the old method of 
journalizing before posting to the in- 
dividual ledger. I am sure the ma- 
jority of you are still following the 
cornerstore method of balancing pass 
books, as the depositors’ monthly 
statement system for banks is an im- 
provement of quite recent adoption. 
It is, however, fast supplanting the 
pass book evil, which you all know 
has been the bookkeeper’s nightmare. 
Furthermore, this statement system 
provides a daily audit, not only of 
the individual accounts, but of each 
individual account separately. 

“With the advent of the adding 
machine an | loose leaf systems, great 
strides have been made in the im- 
provement of bank accounting, par- 
ticularly along the line of providing 
safe, sure checks on the keeping of 
depositors’ accounts. Loose leaf sys- 
tems are used extensively by the 
Government, by national, state and 
savings banks, trust companies, build- 
ing and loan associations, munici- 
palities and courts of law, as well as 
by the representative mercantile cor- 
porations, who could not carry on 
the immense volume of business with 
the old style records. When origi- 
nally introduced, the legality of loose 
leaf accounting records was question- 
ed by those long accustomed to the 
old methods. The courts have re- 
peatedly held that loose leaf records 
are binding and safe. The powerful 
bonding companies of the world do 
not hesitate to accept the bond of 
those using properly devised loose 
leaf account books, and upon the 
opening of the World's Fair National 
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Bank, at St. Louis, the national bank 
examiner approved the system de- 
vised and installed by my company, 
which was entirely loose-leaf—not a 
bound book being used in the bank. 

The advantages of a Loose Leaf 
Ledger in a bank are: 

“It is perpetual, because it dis- 
penses with the frequent transfer of 
the accounts. Once opened, no fur- 
ther extra labor of the bookkeeper 
is required. 

“All items of an account are kept 
together, no matter what length of 
time the account covers, or how 
active it may be. Any officer of a bank 
can examine the account of a de 
positor on a Loose Leaf Ledger 
much more readily than he can on 
a Boston or any other style. 

‘*Live accounts only are retained in 
the Current Ledgers. All filled leaves 
and closed accounts are filed in the 
Transfer Ledger. 

« ‘Quick reference—The division orin- 
dex leaves being distributed through 
the book, admits of locating the ac- 
count much more rapidly, no sepa- 
rate index of any kind is necessary. 

“It saves time, posting and bal- 
ancing, as only open accounts are 
dealt with, and these are all properly 
arranged, and their position is al- 
ways the same. 

“‘Arrangement of accounts is abso- 
lutely alphabetical, and there are 
no transfers from one position to 
another. 

‘“‘No spacing is necessary — each ac- 
count is given a separate leaf. Active 
accounts, therefore, can have un- 
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limited space, and§there is no esti- 
mating as to the amount of space an 
account may consume; therefore, no 
lost space. 

‘‘Expansive—It admits of the in- 
sertion of new accounts from time to 
time, as they are opened, in the 
proper place, without disturbing the 
others. 

Easily Handled—As both sides of 
the leaf are used for the same ac- 
count, a much smaller sized book is 
used. 

“‘Facility—One person can work 
on a book containing 400 accounts, 
and if a bank has several thousand 
depositors, a number of binders can 
be had, so that they can be referred 
to by clerks without disturbing one 
another. The convenience of having 
a customer’s account all together, 
saves considerable of the bookkeep- 
er’s time, as formerly he has had to 
look through many old ledgers, and 
trace back an account on several 
pages of each ledger. 

“Simplicity—A trial balance is 
more readily taken off, particularly 
so where an adding machine is at 
hand. 

‘“‘Its adaptability to all classes of 
banking has made it beyond ques- 
tion the leading ledger for commer- 
cial as well as savings’ banks, as it 
will accommodate any size or any 
change in volume of business that 
may be acquired. 

‘“‘Economy—In every case it costs 
far less in the long run, less in ma- 
terial, less in time, and less in labor.’” 
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THE USE OF BLANK CHECK 


HE report of the decision of the 


Court of Civil Appeals of Texas 

in the Beaumont National Bank 
case, which we publish in this num- 
ber , wherein the holder of a_ stop- 
ped check on the First National 
Bank changed the name of the 
drawee to the Beaumont National, 
to which latter bank the depositor 
had transferred his account, and re- 
ceived payment of the check from 
the last-named bank, recalls a dis- 
cussion concerning the danger entail- 
ed by the practice of a depositor 
using blank check forms of another 
bank in checking against his ac- 
count, which was participated in by 
the editor at a meeting of Alexander 
Hamilton Chapter of bank clerks in 
the year 1903. That discussion was 
published in the Journal for April 
1903, and, being pertinent in this 
connection, we herein quote it: 

“Mr. M—A man keepstwo accounts, 
say of $100 each, one in the Mount 
Morris Bank and one in the Hamilton 
Bank He gives his check for $50 on 
the Mount Morris Bank. Afterwards 
the depositor stops payment of the 
check. The payee knows this, so he 
takes the check, strikes out ‘‘Mount 
Morris Bank,” and writes over it 
“Hamilton Bank” and obtains pay- 
ment from that bank. Would the 
Hamilton Bank be protected in such 
a payment? 

“Mr. P—No. That is a case of 
fraudulent alteration. The altered 
instrument would confer no author- 
ity on the Hamilton Bank to pay 
the money. It would be the loser. 

“‘Mr. M—But often a man will draw 
a check on a bank and use the blank 
form of another bank, by striking 
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out the name of the bank on the 
blank and writing over it the name 
of his own bank. Checks of that kind 
are often paid. Would it be neces- 
sary in every such case for the bank 
to make inquiry of the depositor? 

“Mr. P—That would depend, of 
course, on whether the bank wanted 
to take the risk. Probably in the 
large majority of cases those checks 
are valid, but the instance you have 
just cited shows that there is a risk 
in paying such a check. While the 
depositor’s signature was genuine, 
the name of the drawee bank was not. 

“Mr. D—We have had such cases, 
but we invariably telephone or in- 
quire of the depositor and verify the 
correctness of the order. 

“Mr. R—We hada case where checks 
were used of a bank that had gone 
out of existence. The depositor had 
the name of our bank inserted with 
a rubber stamp. When the first of 
such checks was presented, we com- 
municated with him and found it 
was all right, so afterwards we paid 
the checks. 

““Mr. P—Undoubtedly the only ab- 
solutely safe practice, wherethe name 
of one bank is substituted for an- 
other, is to communicate with the 
drawer before paying the check.” 

Later, in the Journal for August, 
1904, we discussed this subject as 
follows :* 


“Cases often arise where a man will 
draw a check on a bank and use the 
blank form of another bank by strik- 
ing out the name of the bank on the 
blank, and inserting the name ofthis 
own bank as drawee. Checks of that 
kind are often paid. But the prac- 
tice is open to objection. For ex- 
ample, a depositor keeps two bank 
accounts, one in Kank A, the other 
in Bank B, in the same, or adjoin- 


* See page 512. 
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ing towns. He issues his check on 
Bank A, but before it has been pre- 
sented stops its payment for good 
and sufficient reasons. The holder of 
the check, being unable to obtain 
payment from Bank A, and being 
aware of the account in Bank B, 
fraudulently and criminally strikes 
out the name of Bank A, and writes 
over it Bank B. Upon presentment 
of the check to Bank B, the drawer’s 
signature being genuine, there is 
danger of such a fraud being success- 
fully perpetrated by payment of the 
check by Bank B. The safe banking 
practice is for the drawee to com- 
municate with the drawer, when a 
check of this kind is presented, and 
learn whether it is all right, before 
making payment.”’ 

That the danger in paying the 
check of a depositor drawn upon a 
blank check form of another bank, 
is not imaginary, but is a real dan- 
ger to the bank of payment, is illus- 
trated by the Texas case which we 
now publish, wherein the bank is 
held liable for paying a check where- 
on the crossing out of the printed 
name of the bank upon the blank, 
and the insertion of the name of the 
paying bank, was made wrongfully 
by a holder, and not by the deposi- 
tor. It seems that the depositor, 
after giving his check on the First 
National Bank,.immediately stopped 
payment because of some fraud of 
the payee. Then, the officials of the 
First National, fearing that they 
might inadvertently pay the check, 
notwithstanding the stop order, ad- 
vised the depositor to transfer his 
account to the Beaumont National. 
It appeared that the Beaumont bank 
had after the transfer of the account, 
paid two genuine checks of the de- 
positor written upon the printed 
blanks of the First National and 
changed by the depositor to the 
Beaumont prior to payment of the 
forged check, and this fact, doubtless, 
misled the Beaumont bank into sup- 
posing that the check which it paid 
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on the fraudulent alteration by the 
holder was likewise a check altered 
in respect of the drawee’s name, as 
had been the other two, by the de- 
positor himself; especially so, as the 
depositor had not notified the Beau- 
mont National of the outstanding 
check which he had previously drawn 
on the First, payment of which had 
been stopped. But on the other 
hand, and a circumstance of suspi- 
cion in itself, was the fact that the 
fraudulent check on the First, chang- 
ed to the Beaumont, which the Beau- 
mont paid, had been drawn previous 
to the opening of the account with 
the Beaumont,and it would seem that, 
bearing a date prior to that upon 
which the account was opened, this 
fact alone would have put the Beau- 
mont bank upon inquiry and led it 
to communicate with the drawer be- 
fore honoring the check. But this 
irregularity was evidently overlooked 
and the check paid, and, as a con- 
sequence, the Beaumont bank is held 
liable to its depositor for having 
paid a check upon a forged order— 
not a forgery of the depositor’s sig- 
nature, which was genuine, but a 
forgery of the name of the drawee, 
equally disastrous to it, but which 
it was less likely to detect owing to 
having permitted its depositor to 
adopt the practice, in the case of 
two previous checks, of using blanks 
of another bank by simply erasing 
the printed drawee and writing over 
its own name instead. 

The facts of thiscase and thecourt’s 
statement of the law will prove in- 
structive reading as bearing on the 
practice, wherever it is permitted, 
of paying checks, drawn upon the 
printed check forms of another bank. 
It emphasizes by an actual experi- 
ence the conclusion which we have 
heretofore reached, as the result of 
discussion, that such a j ractice is 
unsafe and open to objection, and 
that the safe banking practice is for 
the drawee to communicate with the 
drawer, when a check of this kind is 
presented, and learn whether it is all. 
right before making payment. 
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UNLAWFUL CERTIFICATIONS BY NATIONAL BANK OFFICERS. 


How THE 


HERE has been so much discus- 
sion of late as to what acts do, 
or do not, constitute a violation 

of the federal statutes against over- 
certification by officials of a national 
bank, subjecting such officials to the 
criminal penalty therein provided, 
that it will be instructive to present 
to view the construction which the 
Supreme Court of the United States 
has put upon these statutes in cer- 
tain noted cases which have been be- 
fore that tribunal. 


The original provision against un- 
lawful certification was by act of 


March 3, 1869, which constitutes 
section 5208 of the Revised Statutes. 
It is as follows: 

Sec. 5208. It shall be unlawful for 
any Officer, clerk or agent of any na- 
tional banking association to certify 
any check drawn upon the associa- 
sion unless the person or company 
drawing the check has on deposit 
with the association at the time such 
check is certified, an amount of money 
equal to the amount specified in such 
check, Any check socertified by duly 
authorized officers shall be a good 
and valid obligation against the as- 
sociation; but the act of any officer 
clerk or agent of any association, in 
violation of this section, shall sub- 
ject such bank to the liabilities and 
proceedings on the part of the Comp- 
troller as provided forin section 5234. 

It will be noted that while over- 
certification subjected the bank to 
certain liabilities and proceedings, 
this section carried with it no crimi- 
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nal penalty against the wrong-doing 
officer. This was first provided by 
the act of July 12, 1882, when the 
following additional provision was 
made: 

Sec. 13. That any officer, clerk or 
agent of any national banking as- 
sociation who shall wilfully violate 
the provisions of an act entitled “An 
act in reference to certifying checks 
by national banks” approved March 
3, 1869, being Rev. Stats. Sec. 5208, 
or who shall resort to any device, or 
receive any fictitious obligation, di- 
rect or collateral, in order to evade 
the provisions thereof, or who shall 
certify checks before the amount there 
of shall have been regularly entered 
to the credit of the dealer upon the 
books of the banking association, 
shall be deemed guilty of a misde- 
meanor, and shallonconviction there- 
of in any Circuit or District Court 
of the United States, be fined not 
more than $5,000 or shall be im- 
prisoned not more than five years, 
or both, in the discretion of thecourt. 

The Supreme Court of the United 
States in 1892* in a civil action 
against a national bank, considered 
the effect of forbidden certification 
with reference toinvalidating a pledge 
of collateral security for the debt 
created thereby. The owner of cer- 
tain coupon bonds had deposited 
them with his broker as margin. The 
broker pledged the bonds to a national 
bank as security for any indebtedness 
he might owe. The bank certified 
checks of the broker, but without the 


*Thompson v. Bank, 146 U. S, 240. 
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latter having money on deposit equal 
to amount ofthechecks. Thetransac- 
tion took place before the act of 1882 
was passed. Certification under such 
circumstances, although the bank 
held security, was declared unlawful, 
but the court held that the violation 
of the act by the national bank, did 
not operate to invalidate the secu- 
rity, saying: ‘‘The statute does not 
declare void a contract to secure a 
debt arising on certifications which it 
prohibits.” 

The case of Potter, president of the 
failed Maverick National Bank of 
Boston, which came before the Su- 
preme Court of the United States in 
1894,* was the first one in which that 
court expressed at length its views 
with regard to the proper construc- 
tion of the statutes against over-cer- 
tification, with reference to the crimi- 
nal liability of the officer making the 
certification. In thatcase Potter was 
indicted and convicted, but the Su- 
preme Court reversed the judgment 
on the ground that the trial court 
did not take the proper view of the 
meaning of the statutes and rejected 
certain testimony which should have 
been admitted in the interest of the 
accused. 


Potter was convicted for unlaw-. 


fully certifying five checks drawn by 
Evans & Co. The books of the bank 
showed that at the time the checks 
were certified, the account of Evans 
& Co. was overdrawn in a large sum 
— between $100,000 and $200,U00; 
but there was testimony tending to 
show that upon each date that these 
checks were certified and prior there- 
to, Evans & Co. deposited in cash 
an amount more than sufficient to 
cover the certifications. 





* Potter v. U. S. 155 U.S. 438. 
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The following was the testimony 
offered in behalf of Potter, which was 
rejected by the trial court, and which 
the Supreme Court holds should have 
been admitted for the consideration 
of the jury: (1) An oral agreement 
between Potter & Evans that Evans 
might have a loan by overdraft lim- 
ited to $200,000, with interest to 
be charged daily at the rate of 6 per 
cent. against which collateral was to 
be put up; further (2) thatthe over- 
draft existing at the time the checks 
were certified, was in pursuance of 
this agreemen., and that collateral 
was actually deposited and kept 
against such overdraft inthe hands of 
the assistant cashier—the agreement 
being approved by the officers and 
directors; further (3) that in a con- 
versation between Potter and Evans, 
Evans called Potter’s attention to 
the fact that a check had been re- 
fused certification, and Potter told 
Evans it was undoubtedly because 
he had no deposit there. Evans had 
said, ‘‘ But I havea loan, as I under- 
stand it;” to which Potter replied: 
‘‘We cannot certify checks against a 
loan; you must have deposits in 
bank to certify them against;’’ and 
from that time forward the deposits 
were in, to Potter’s knowledge, from 
day to day, the understanding being 


‘that the daily deposits were put in 


for the very purpose of certifying 
checks. 

The Supreme Court, in holding that 
the trial court made a mistake in not 
admitting the above testimony, sub- 
mitted its views at length upon the 
meaning of the federal statutes. First 
calling attention to the fact that the 
original act of 1869 provided no 
penalty against a wrongdoing officer, 
it analyzed the penalty first provided 
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by Section 13 of the Act of 1882. It 
was imposed, said the court, upon one 
‘‘who shall wilfully violate,” etc., as 
well as upon one “who shall resort 
to any device,’’ etc., ‘“‘to evade the 
provisions of the Act’’; ‘‘orwho shall 
certify checks before the amount 
thereof shall have been regularly 
entered to the credit of the dealer 
upon the books of the banking asso- 
ciation.”” The court said that the 
word ‘ wilful,” in the first paragraph 
of the section, but omitted from the 
latter part, means something; it im- 
plies on the part of the officer knowl- 
edge and a purpose to do wrong; 
something more is required than an 
act of certification, made in excess of 
the actual deposit, but in ignorance 
of that fact or without any purpose 
to evade or disobey the mandates of 
the law. If the overdrafts had in 
form been cancelled on the books of 
the bank, and a note taken for the 
amount thereof, so that the obliga- 
tion of Evans & Co. was evidenced 
only by a note, and not left to an 
open account, this particular section 
of the law would not be applicable, 
and any wrong done by Potter in 
making or continuing such a loan 
would have to be punished by pro- 
ceedings under some other section. 
The court said that the rejected tes- 
timony tended to show an agreement 
to treat the overdraft as a loan, 
drawing interest and secured by col- 
lateral, and that such agreement 
was carried into effect by the deposit 
of collateral and casting up of inter- 
est. If Potter, in good faith, sup- 
posed this arrangement was the 
equivalent of a loan by note, and 
that the indebtedness was fully se- 
cured by collateral, the jury should 
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be informed of the fact as bearing 
upon the question whether Potter 
“wilfully ’ violated the statute. ‘It 
cannot be,”’ said the court, ‘that the 
guilt or innocence of the defendant 
turns upon a mere matter of book- 
keeping. While it is true that care 
must be taken not to weaken pro- 
visions designed to protect deposi- 
tors and stockholders, it is equally 
important they should not be so 
construed as to make the transac. 
tions of such officials, carried on 
with the utmost honesty and in a 
sincere belief that no wrong was 
being done, criminal offenses.’’ The 
court said it would not hold that 
this testimony established an abso- 
lute defense, and that by the forms 
of such an agreement, section 5208 
could be evaded, but only that the 
evidence of a positive agreement of 
this character should have been sub- 
mitted to the jury on the question 
of ‘ wilful’? wrongdoing. ‘As ‘ wilful’ 
wrong is of the essence of the accusa- 
tion, testimony bearing directly on 
the question of wilfulness is of vital 
importance, and error in rejecting it 
cannot be regarded otherwise than 
as material and manifestly prejudi- 
cial.”’ 
In 1898 thecourt considered the case 
of Spurr, President of the Commercial 
National of Nashville.* He had also 
been indicted and convicted for un- 
lawfully certifying checks on the bank 
by adepositor without funds. Spurr’s 
defense was that in every instance 
he made inquiries of the cashier or 
exchange clerk and honestly relied 
on information that the funds were 
sufficient, before hecertified the checks. 
The Supreme Court reversed the judg- 


* Spurr v. U. S., 174 U. S. 728. 
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ment of conviction because the trial 
court did not lay sufficient stress 
upon the fact that the violation must 
be ‘‘wilful,”’” but led the jury to sup- 
pose that a violation of section 5208 
constituted the criminal offense with- 
out sufficiently coupling section 13 
of the act of 1882 inconnection there- 
with and clearly explaining that sec- 
tionto thejury. Thecourt said: ‘It 
was the act of 1882 that made the 
certification of checks, if in ‘wilful 
violation’ of section 5208 a criminal 
offense and as the word ‘wilful’ im- 
plies on the part of the officer knowl- 
edge and a purpose to do wrong, it 
was the duty of the court to call 
their attention to section 13,’’ and 
not leave them to suppose that a 
violation of section 5208 alone con- 
stituted the crime. The court fur- 
ther said: 


“Wrongful intent is the essence of 


the crime. If an officer certifies a 
check with the intent that the drawer 
shall obtain so much money out of 
the bank when he has none there, 
such officer not only certifies unlaw- 
fully, but the specific intent to vio- 
late the statute may beimputed. And 
so, evil design may be presumed if 
the officer purposely keeps himself in 
ignorance of whether the drawer has 
money in bank or not, or is grossly 
indifferent to his duty in respect to 
the ascertainment of that fact.” 
This construction of the federal 


LAW JOURNAL. 


statutes against over-certification b 
the national supreme court makes it 
clear that it is not every violation 
of section 5208, by certifying with- 
out an amount of money equivalent 
to the check, which is a crime; but 
only such over-certifications as are 
wilful—done with wrongful intent, 
with knowledge of the lack of funds 
and purpose to do wrong. The crim- 
inal consequences do not flow where 
over-certification is in ignorance of 
the insufficiency of funds, in good 
faith, without any purpose to evade 
or disobey the law. 

No case has yet come before the 
Supreme Court, so far as we know, 
where a national bank officer has 
discounted a note for a customer 
known to be worthless, and had the 
amount placed to his credit as a 
basis for certification. The teller 
actually certifying a check in ignor- 
ance of the worthlessness of the basis 
of credit would, of course, not be 
subject to criminal liability; but the 
officer, if his action was in bad faith, 
would doubtless be punishable crim- 
inally, as section 13 seems to ex- 
pressly cover such a proceeding. Not 
only an officer who wilfully violates 
the provisions against over-certifica- 
tion, but one ‘‘who shall resort to 
any device, or receive any fictitious 
obligation, direct or collateral, in 
order to evade the provisions there- 
of,’”’ is guilty, etc. 
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BANKING LAW. 


HIS Department embraces all the newly decided cases of importance to bankers, bank 


counse! and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case publisied herein will be furnished on application. 


NOTE SECURED BY MORTGAGE, 


Note, with option to hasten maturity upon default, 
secured by mortgage — Held negotiable under 
Negotiable Instruments Law of Wisconsin— 
Certain decisions overruled by that law—Suffi- 
ciency of indorsement to effect transfer free 
from equities. 


Thorpe v. Mindeman et al., Supreme Court of Wisconsin, 
November 15, 1904 


A note, secured by real estate mortgage, was 
given for a consideration which was never paid. 
It was transferred for value to an innocent pur- 
without recourse. The right of the latter 
to enforce the security depended upon the ques- 
tion whether the note was negotiable and whether, 
if so, the form of indorsement was sufficient to 
transfer the note free from equities. 
affirming negotiability, decides: 


chaser, 


The court, 


1. A note, negotiable in form, remains negotia- 
ble notwithstanding it is secured by an ordinary 
real estate mortgage. 

2. Where the note provides that if default is 
made in payment of interest, or in case of failure 
to comply with any of the conditions or agree- 
ments of the mortgage, the principal shall become 
due, at the option of the mortgagee, without no- 
tice, and the mortgage contains agreements that 
the mortgagor shall pay taxes, effect insurance, 
that the mortgagee may insure if the mortgagor 
does not and have a lien on the premises added 
to the note, default in any of these agreements 
giving the mortgagee option to mature the whole 
debt, these being simply collateral agreements for 
the preservation of the security and not affecting 
the absolute promise of the note, do not affect its 
negotiability. 

3. The agreement in the note itself (also in the 
mortgage) that the principal shall be due at the 
mortgagee’s option in case of failure to pay in- 
terest, or perform any of the conditions of the 
mortgage, does not affect the negotiability. of 


the note under the Negotiable Instruments Law. 
Former Wisconsin decisions (which held as to an 
agreement in a note that in case of failure to pay 
any instalment, or if chattel security was removed, 
the holder might declare the whole amount due, 
sell the security, and that any deficiency was pay- 
able on demand, and an agreement in a note that 
the payee might sell collaterals when they declined 
in value, and if the proceeds were insufficient, 
the balance should become due forthwith, that 
such agreements made the note uncertain as to time 
and amount of payment, hence non-negotiable) 
must be held overruled by the Negotiable Instru- 
ments Law, so far as they hold that such agree- 
ments create an uncertainty in the time of pay- 
ment, 

4. An indorsement on the note ‘* For value re- 
ceived, I hereby sell, assign and transfer the 
within note and the interest coupons thereto at- 
tached, to Josephine Thorpe, without recourse,” 
is a commercial indorsement under which the 
transferee takes free from equities. 

5. A claim that the mortgagee was agent of the 
purchaser, so that the knowledge of the former 
was that of the latter, held not sustained. 


Action by Josephine Thorpe against 


George Mindeman and others. From 
a judgment in favor of plaintiff, defend- 
ants Mindeman appeal. Affirmed. 


This is an action to foreclose a note 
and mortgage given by the defendants 
Mindeman and wife to one Henry Her- 
man, the defense being an entire 
want of consideration. 

The note was a promissory note for 
$6,500, dated December 11, 1900, pay- 
able three years after date, with inter- 
est at 5 per cent. per annum, semian- 
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nually, and contained the following pro- 
visions inserted before the signature: 


‘‘The payment of this note is se- 
cured by a mortgage of even date 
herewith on real estate. If default 
shall be made in the payment of in- 
terest, or in case of failure to com- 
ply with any of the conditions or 
agreements of the mortgage collat- 
eral hereto, then the whole amount 
of the principal shall at the option 
of the mortgagee, or his representa- 
tives or assigns, (notice of such op- 
tion being hereby expressly waiv- 
ed), become due and payable with- 
out any notice whatever.” 


The mortgage accompanying the note 
provided that the mortgagors should 
pay the amount and interest when due, 
pay the annual taxes, exhibit receipts 
therefor, keep the property insured, 
and made it lawful for the mortgagee 
to insure on default of insurance byt he 
mortgagor and add the amount to the 
lien and debt; and further provided that 
in case of non-payment of any sum of 
money (either principal, interest or 
taxes) when due, or failure to exhibit 
receipts, or failure to perform any other 
agreement therein contained, then the 
whole amount of the principal should, 
at option of mortgagee to be exercised 
at any time after default, without no- 
tice, be deemed due and collectible, etc. 

It appeared from the testimony of 
the defendant Mindeman, which was 
taken under objection, that the note 
and mortgage was given to cover ad- 
vances to be made to him by Herman, 
but that none were ever in fact made. 
September 11, 1902, Herman sold the 
note and mortgage to the plaintiff, who 
was an innocent purchaser thereof, and 
made the following indorsement upon 
the note: 

‘* For value received, I hereby sell, 


transfer and assign the within note 
and the interest coupons thereto 


THE BANKING LAW JOURNAL. 


attached and numbered four to six 

inclusive, (previous interest cou- 

pons having been paid and surren- 
dered), to Josephine Thorpe, with- 
out recourse.” 

Findings and judgment of foreclosure 
were made and signed, and the Minde- 
mans appeal. 

NOTE SECURKD BY ORDINARY MORTGAGE 
IS NEGOTIABLE. 

Winstow, J. The important ques- 
tion in this case is whether the note in 
suitis negotiable. The appellants argue 
that the note and mortgage must be 
construed together as one contract; that, 
so construed, the note requires the per- 
formance of other acts besides the pay- 
ment of money, and is rendered uncer- 
tain both as to amount and time of pay- 
ment, and hence is nonnegotiable. The 
general rule that agreements contem- 
poraneously executed and pertaining 
to the same subject-matter are to be 
construed together is so familiar and 
so frequently acted upon that it needs 
only to be stated. The question how 
far, if at all, this rule imports into a 
promissory note the collateral agree- 
ments contained in an accompanying 
mortgage, is the question to be con- 
sidered in this case. The collateral 
agreements contained in the mortgage, 
which the appellants claim are import- 
ed into the note and destroy its nego- 
tiability, are: First, the agreement 
that, in case of failure by the mortgagor 
to insure the buildings in the mort- 
gagee’s favor in approved insurance 
companies, the mortgagee may insure 
the same, and the premiums paid shall 
be a lien on the premises ‘‘added to” 
the amount of the note; and, second, 
the agreement that in case of failure to 
so insure, or to pay interest or taxes 
when due, orto deliver or exhibit tax 
receipts showing the payment of the 
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taxes, then the whole principal shall 
become due at the mortgagee’s option, 
and without notice. It will be observed 
that the only one of these agreements 
which the note contains in terms is the 
agreement that the principal shall be- 
come due without notice, at the option 
of the mortgagee, upon failure te pay 
interest or comply with any of the other 
conditions of the mortgage; but the 
argument is, in effect, that all of the 
collateral agreements in the mortgage 
have become a part of the note by vir- 
tue of the legal principle just stated. 
This is a decidedly revolutionary 
proposition. If it be true, both the 
business world and the courts have been 
sadly in error for many years. This 
court held at an early day that a note 
negotiable on its face retained its nego- 
tiable character notwithstanding it was 
secured by a mortgage upon real es- 
state, and, when transferred before due, 


carried the mortgage with it relieved 


of all equities (Croft v. Bunster, 9 
Wis. 503); and that the words ‘‘secured 
by real estate mortgage” upon the face 
of the note were not sufficient to charge 
the assignee with notice of any defense, 
nor of the terms of the mortgage (Kelly 
v. Whitney, 45 Wis. 110, Boyle v. Ly- 
brand, 113 Wis. 79). If all the agree- 
ments contained inevery mortgage are, 
as matter of law,imported into the note, 
these propositions could not be true, 
for the general rule (except as changed 
by statute) is that negotiable instru- 
ments cannot be bound up and fettered 
with collateral agreements for the doe 
ing of other things besides the payment 
of money, and retain their negotiable 
character. 

Upon the principle contended for, 
the most simple real estate{ mortgage 
would deprive the note which it se- 
cures of its negotiable character, be- 
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cause it would import into the note one 
or more collateral agreements which 
are not for the payment of money. 

Fortunately it is not necessary to 
give so violent a shock to the well-un- 
derstood principles of law governing 
the negotiability of notes and mort- 
gages, Theappellants’ contention really 
results from aconfusion of ideas, They 
lay down the well-understood proposi- 
tion that contemporaneous instruments 
relating to the same subject-matter are 
to be construed togethet, and conclude 
that it follows that a note and mort- 
gage, though separately executed, are 
one instrument, and that the note is 
that instrument. The rule that instru- 
ments are to be construed together does 
not lead to this result. Construing to- 
gether simply means that, if there be 
any provisions in one instrument limit- 
ing, explaining, or otherwise affecting 
the provisions of another, they will be 
given effect as between the parties 
themselves and all persons charged with 
notice, so that the intent of the parties 
may be carried out, and the whole 
agreement actually made may be ef- 
fectuated. This does not mean that 
the provisions of one instrument are 
imported bodily into another, contrary 
to the intent of the parties. * * * 

Starting from the fundamental propo- 
sition that the ordinary negotiable note, 
accompanied by the ordinary real estate 
mortgage with the ordinary covenants 
to pay taxes, etc., form two separate 
contracts, both being a part of the same 
transaction, but each relating toitsown 
subject-matter and not interfering with 
the other, just as a building contract 
and a bond to secure its performance 
are separate and distinct, let us con- 
sider in what respect, if any, the note 
and mortgage in this case differ from 
the ordinary note and mortgage. 
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COLLATERAL AGREEMENTS IN MORTGAGE 
FOR PRESERVATION OF SECURITY DO NOT 
AFFECT NEGOTIABILITY OF NOTE 
As will be seen by reference to the 

papers themselves, the mortgage con- 

tains conditions requiring the payment 
of taxes on the premises by the mort- 
gagor; the exhibition of the receipts 
therefor to the mortgagee; the main- 
tenance of insurance on the buildings 
in approved companies, with the right 
to the mortgagee to insure in case of 
failure of the mortgagor, the expense 
to be a lien on the premises ‘‘added to 
the amount” of the note; also a provis- 
ion that in case of failure to pay inter- 
est, taxes, or insurance, or to exhibit 
the tax receipts, the principal sum 
shall, at the option of the mortgagee, 
become due without notice. Turning 
tothe note, we find that it provides that, 
if default is made in payment of inter- 
est, or in case of failure to comply with 
any of the conditions or agreements of 
the mortgage, then the principal shall 
become due, at the option of the mort- 
gagee, without notice. It will be no- 
ticed at once that none of the collateral 
agreements of the mortgage are in 
terms imported into the note except the 
agreement that the principal shall be- 
come due, at the mortgagee’s option, 
in case of failure to perform any of the 
agreements of the mortgage. It will 
be noticed also that the other collaceral 
agreements contained in the mortgage 
are simply agreements providing for 
the due preservation of the mortgage 
security, and not affecting in any way 
either the time of payment or the 
amount of thenote. These agreements 
are the agreement to pay the taxes and 
exhibit the receipts, the agreement to 
effect and maintain insurance on the 
buildings for the mortgagee’s benefit, 
and the agreement that the mortgagee 
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may insure in case of default, and have 
a lien on the premises ‘‘added” to the 
note for the premiums paid. There 
was, indeed, a claim made that the 
agreement that the premiums paid 
should constitute a lien added to the 
note meant that the note was to be in- 
creased by the amount paid, so that the 
amount of the note was thereby ren- 
dered uncertain; but we think it plain 
that the clause simply provides for ac- 
quiring of a lien upon the premises in 
addition to the lien of the note. This 
meaning seems so obvious to us that 
we will spend no more time upon the 
suggestion. 

These last-named collateral agree- 
ments, then, being simply proper agree- 
ments for the preservation of the secu- 
rity, and not intended nor fitted to 
qualify or affect in any way the abso- 
lute promises of the note, do not upon 
the principles hereinbefore laid down, 
enter into or change the note in the least ; 
nor affect its negotiability. 

OPTION, IN NOTE, TO HOLDER TO MATURE 
UPON DEFAULT, DOES NOT AFFECT NE- 
GOTIABILITY UNDER N, I. L.— WISCONSIN 
DECISIONS OVERRULED. 

Such being the case, we have only 
to consider the question whether the 
agreement that the whole principal of 
the note shall be due at the mortgagee’s 
option in case of a failure to pay interest 
or perform any of the conditions of 
the mortgage renders the note non- 
negotiable. Upon this question appel- 
lant places reliance upon the cases of 
Bank v. McGeoch, 73 Wis... 332, and 
Kimball v. Mellon, 80 Wis. 133. In the 
first of these cases, an agreement in- 
serted in the note, providing that the 
payee might sell collateral securities at 
any time if they declined in value, and 
apply the proceeds, less expense of sale, 
on the debt, and the balance should 
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forthwith become due, was held to make 
the note uncertain as to amount and 
time of payment, and hence nonnego- 
tiable. In the Kimball case, an agree- 
ment that, in case of failure to pay any 
instalment, or of any attempt to dispose 
of or remove the chattel for which the 
note was given, the holder might declare 
the whole amount due, and collect same 
by suit or sale of the property, and, if 
there was a deficiency after sale, it 
should be payable on demand, was held 
to make both amount and time of pay- 
ment uncertain, and hence make the 
note nonnegotiable. It must be admit- 
ted that both of these cases have a strong 
tendency to support the position of the 
appellant upon the proposition that the 
time of payment is rendered uncertain 
by the agreement before us. Especially 
is this true of the Kimball case. In 
that case the uncertainty as to time re- 
sulted from the fact that, in case the 


giver of the note failed to pay an instal- 
ment, or attempted to dispose of or 
remove the property sold, the holder 


might at once collect the whole. In the 
present case the agreement is that in 
case of failure to pay interest or keep 
taxes and insurance paid the holder may 
at once collect the whole. In both cases 
the contingency depends upon the acts 
or omissions of the maker of the note. 

We should find it quite hard, if not 
impossible, to differentiate the two cases 
were it not for the provisions of the 
Negotiable Instruments Law (chapter 
356, p. 681, Laws 1899), which was 
passed since the decisions cited, and 
prior to the giving of the note in ques- 
tion. This law gives the general re- 
quirements of negotiable paper in sec- 
tion 1675-1, p. 682, among which are 
the following: 


‘*(1) It must be in writing signed by 
the maker or drawer. (2) Must contain 
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an unconditional promise or order to 
pay asum certain in money. (3) Must 
be payable on demand or at a fixed or 
determinable future time.” The law 
then provides, in section 1675-2, p. 684, 
that the sum is certain within the mean- 
ing of the law though it is to be paid 
**(3) by stated installments, with a pro- 
vision that upon default in payment of 
any installment or of interest the whole 
shall become due.”’ 


The law further provides, in section 
1675-4, p. 686, that an instrument is 
payable at a determinable future time, 
within the meaning of the law, which 
is payable ‘‘(4) at a fixed period after 
date or sight, though payable before 
then on a contingency.” 

These two provisions seem to cover 
this whole case, and leave really noth- 
ing to discuss. This note is payable at 
a fixed period after date, but may be 
made payable before that time upon 
the happening of certain contingencies 
which are within control of the maker. 
The latter clause quoted would seem to 
have been added to meet just such cases 
as the present. Such agreements as we 
have here are of very frequent occur- 
rence, and it was evidently the purpose 
to provide for them. 

The case of Wiscons n Yearly Meet- 
ing of Freewill Baptists v. Babler, 115 
Wis. 289, is also somewhat relied on by 
appellant, but it evidently has no bear- 
ing on the case. In that case it was 
held that a clause in a note authorizing 
the confession of judgment at any time, 
whether due or not, rendered the note 
nonnegotiable, because the time of pay- 
ment depended entirely on the whim 
or caprice of the maker. As an addi- 
tional reason for the ruling, the fact 
that the Negotiable Instruments Law 
allows the insertion of a clause authoriz- 
inga confession of judgment if not paid 
at maturity was also referred to. 

While we have considered this ques- 
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tion as absolutely settled by the nego- 
tiable instruments law, it must not be 
supposed that we have failed to examine 
and carefully consider the numerous 
cases cited by the appellants, mostly 
from Western courts, as having some 
bearing upon this question. We have 
been unable to find that any of these 
cases really conflict with the general 
proposition laid down in the beginning, 
namely, the proposition that the ordi- 
nary provisions of a real estate mort- 
gage requiring payment of taxes and 
other acts by the mortgagor for the 
preservation of the mortgaged property 
are not imported into the accompany- 
ing note simply because the papers are 
simultaneously executed as a part of 
the same transaction. 

We hold, therefore, that under the 
present negotiable instruments law the 
note in the present case is negotiable, 
and in so holding it is evident that the 
cases of Bank v. McGeoch, supra, and 
Kimball v. Mellon, supra, are overruled 
so far, at least, as they hold that such 
agreements create an uncertainty in the 
time of payment. 

SUFFICIENCY OF INDORSEMENT. 

The next contention made by the ap. 
pellants is that the written transfer of 
the note was not a commercial indorse- 
‘ment, but a mere assignment, and hence 
that the transferee took it subject to all 
‘equities. We think this contention can- 
not be sustained. The addition of the 
words ‘‘without recourse” does not im- 
pair the negotiable character of the in- 
strument. Laws 1899, p. 7o1, ¢. 356, 
§ 1676-8. Whilethere is doubtless some 
authority tending to support appellants’ 
claim, we think that there can be no 
doubt that the transfer in the present case 
must be held to be a commercial 1n- 
dorsement under the decisions of this 
court in the cases of Crosby v. Rout, 
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16 Wis. 616, Bange v. Flint, 25 Wis. 
544; Murphy v. Dunning, 30 Wis. 296. 
In all of these cases a negotiable note 
was transferred by attaching it to a ne- 
gotiable bond which recited that the 
note was thereby ‘‘assigned and trans- 
ferred” to the holder of the bond as se- 
curity for the payment of the bond, 
there being no indorsement on the note 
itself; and this was held an indorse- 
ment within the law merchant. Here 
there is an agreement on the back of 
the note itself, signed by the payee, by 
which he sells, assigns, and transfers 
the note to the plaintiff. The intent 
to pass title and make the note trans. 
ferrable by indorsement and delivery 
afterwards seems very plain. Such 
also, seems to be the current of author- 
ity. 1 Daniel, Neg. Inst. (5th Ed) § 
688c. 

SELLER NOT PURCHASER’S AGENT. 

But it is argued that the evidence 
shows that the plaintiff made Herman 
her agent in buying the note and mort- 
gage, and that Herman’s knowledge 
was consequently her knowledge. There 
is really nothing in the evidence which 
substantiates this claim. 

Judgment affirmed. 


NOTE GIVEN FOR 


LOSSES. 


GAMBLING 


Askegaard v. Dalen, Supreme Court of Minn., November 


25, 1904 


In an action upon a promissory note 
executed by Dalen to Ludwigsen and 
indorsed by him to Askegaard, the evi- 
dence was sufficient to prove that the 
note was given to cover losses for ad- 
vances and commissions growing out 
of the purchase of an option on wheat. 

Held: The transaction was illegal, 
the note without consideration, and the 
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burden of proving that he was an in- 
nocent purchaser in good faith rested 
upon Askegaard, when Dalen made out 
such defense. 


LOST CASHIER’S CHECKS, 
Issue of duplicates—Bank’s right to indemnity 
as a pre-requisite, upheld. 


Clinton Nation .] Bank y. Stiger, Court of Chancery of New 
Jersey, October 8, 1904. 


A bank issued three cashier’s checks payable to 
order of the purchaser. The latter, alleging their 
loss or theft, applied to the bank for duplicates. 
The bank offered either duplicates or the money, 
upon receiving indemnity. The purchaser refused 
to give indemnity and commenced an action at 
law against the bank upon the lost checks. The 
bank thereupon brought this suit to restrain the 
action at law. 

Held: The bank is entitled to a preliminary 
injunction, and, upon final hearing, if the facts 
remain the same, the amount due can be decreed 
to be paid, upon the furnishing of necessary in- 
demnity. 

Until the enactment of section 7 of the general 
act concerning promissory notes, permitting action 
at law upon a lost negotiable instrument and pro- 
viding for judgment ‘‘in the same manner as if 
such note was not lost,’ suits for money due upon 
a lost obligation and the requirement of indem- 
nity, were exclusively subject of equitable juris- 
diction. It is doubtful if that act applies to any- 
thing but notes; but, in any event, the jurisdiction 
of the law courts does not deprive the equity courts 
if jurisdiction, and as this is a case where the 
conduct of the purchaser has been unjust in refus- 
ing indemnity, and he should not be allowed to 
compel the bank to pay the costs of a common law 
judgment, equity jurisdiction is retained and the 
preliminary injunction ordered as above. 


Suit by the Clinton National Bank 
against John N. Stiger to restrain an 
action at law. Preliminary injunction 
ordered. 


BerGeN, V. C. It appears from the 
bill of complaint in this cause that the 
defendant left with the complainant 
$1,313.75, for which he received three 
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cashier’s checks, payable to his own 
order, two dated September 3, and one 
September 25, 1903; that on the 15th 
day of December, in the same year, the 
defendant applied to the complainant, 
and demanded new bills of exchange 
or cashier’s checks in the place of those 
mentioned, or their equivalent in money, 
alleging that the original checks had 
been lost or stolen, that the complain- 
ant offered to immediately give to the 
defendant new bills of exchange, or the 
money, as he might desire, upon the 
execution and delivery by the defend- 
ant to the complainant of sufficient se- 
curity to indemnify the complainant 
against loss if it should thereafter be 
required to pay the original checks; 
that the defendant refused such indem- 
nity, and has commenced a suit against 
the complainant in the Supreme Court 
of this state to recover the amount due 
upon said cashier’s checks, alleging in 
his declaration in that suit that the 
checks were lost or stolen. The com- 
plainant seeks to have the suit at law 
enjoined upon the ground that it now 
is, and always has been, ready and wil- 
ling to pay to the defendant the moneys 
represented by such lost checks, or to 
issue to him new cashier’s checks in the 
place of those said to be lost, upon’ be- 
ing indemnified against being required 
to pay the original checks, and so ten- 
dered itself when knowledge of their 
loss was first brought to its notice, and 
that the conduct of the defendant in 
refusing the indemnity and in bringing 
the suit, thus casting upon it the bur- 
den of paying costs without offering in- 
demnity, is unjust and inequitable. 
Until the enactment of the law to be 
found in section 7 of our general act 
concerning promissory notes (Gen. St. 
p. 2605),suits for the recovery of money 
due upon an obligation which was lost 
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were exclusively the subject of equit- 
able jurisdiction, where indemnity might 
be required. On the return of the rule 
allowed in this matter, the defendant 
resisted the granting of a preliminary 
injunction restraining his suit at law, 
upon the ground that, under the statute 
last referred to, he is entitled to main- 
tain his action. This act is peculiar in 
its phraseology. It permits the action 
at law upon a negotiable instrument 
which is lost, and then uses the follow- 
ing language, ‘‘but any court of law 
shall give judgment to the same man- 
ner asif such note was not lost’”’; leaving 
it questionable whether it was the in- 
tention of the Legislature to have the 
act apply to any negotiable instrument 
other than a note. The act further pro- 
vides that any court of law may make 
the same order as a court of equity 
would, to indemnify the party charged 
against the repayment thereof. It has 
been determined in Force v. City of 
Elizabeth, 27 N. J. Eq. 408, that this 
court is not deprived of any part of its 
original jurisdiction in matters of this 
character because the law courts may 
exercise the same or a similar jurisdic- 
tion. This being so, the question arises, 
should this court interfere in this case? 
After careful consideration of all the 
circumstances, I am of the opinion that 
this cause should be retained in this 
court. The instruments sought to be 
recovered upon are not promissory 
notes, but bills of exchange; and it is 
certainly a debatable question whether 
the use of the word ‘‘note” in the latter 
clause of the seventh section of the act 
relating to promissory notes does not 
limit the power given in the section to 
suits upon lost promissory notes. The 
conduct of the defendant in this matter 
has certainly been unjust, for the com- 
plainant has only asked from him the 
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indemnity which he would be required 
to give in any court, whether of law or 
equity; and it is certainly unconscion- 
able to permit him to compel this com- 
plainant to pay the costs of a common- 
law judgment, when he is in no equit- 
able default. If the defendant had 
acted as a reasonable man should, and 
tendered the indemnity he is equitably 
bound to give, the money would have 
been paid to him without question. 
Were the amount due in dispute, it 
would be quite proper that he should 
appeal to a court of law to have the 
amount due settled and ascertained; 
but as no such question arises here, and 
as this court has ample jurisdiction and 
power to equitably adjust the rights of 
these parties, I shall advise that a pre- 
liminary injunction issue according to 
the prayer of the bill. If, upon final 
hearing, the facts as they now appear 
remain undisturbed, the amount due to 
the defendant can be decreed to be paid 
upon his furnishing the indemnity ne- 
cessary to protect the complainant from 
further loss. 

I will advise the proper injunction 
order. 


THE COUNTY DEPOSITORY LAW 
OF NEBRASKA. 


State, ex rei First Nat. Bank of Atkinson v. Cronin, 

County Treasurer, Supreme Court of Nebraska, Septem- 

ber 16, 1904. 

In an application by the state, on the 
relation of the First National Bank of 
Atkinson, fora writ of mandamus to 
Daniel J. Cronin, County Treasurer, to 
compel him to deposit in the bank its 
pro rata share of the funds of Holt 
County as provided by section 10,870 
Cobbey’s Ann. St. 1903, it is held: 

1. The act of 1903 (Laws of 1903 Ch. 
110) amending sections 18 and 20 of 
article 3, Ch. 18 and section 3a of article 
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13, Ch. 83 of the Compiled Statutes of 
1go1, so far as it relates to the deposit 
of county funds, was constitutionally 
adopted and is a valid law. 

2. Under the law as thus amended 
(sec. 10,870 Cobbey’s Ann. St. 1903) 
it is the duty of each county treasurer 
to keep at all times on deposit in each 
of the depository banks of his county, 
such a proportionate share of the public 
money, subject to depos'‘t, asthe amount 
of the paid up capital stock of each 
bank bears to the whole amount of the 
paid up capital stock of all of such 
banks. 

3. Mandamus will lie to compel such 
officer to perform such duty and com- 
ply with the provisions of said law. 


CHECK AS ASSIGNMENT. 


Unaccepted check held an assignment of deposit 
—Holder’s right of action against bank. 


Turner v. Hot Springs National Bank, Supreme Court of 
South Dakota, November 17, 1904. 


Where the drawer of a check has funds on de- 
posit, subject to check, in excess of the amount 
demanded, a bona fide holder of the check, which 
has been duly presented and payment refused, is 
entitled to maintain an action to recover from the 
bank the amount for which such check was writ- 
ten. The check constitutes an assignment of the 
amount drawn for between drawer and holder 
which the bank, when the check is presented, is 
bound to recognize. 


Haney, J., dissents. 


Action by Frank Turner against the 
Hot Springs National Bank. From a 
judgment for the bank, Turner appeal- 
ed. Reversed. 


FULLER J. It being conceded by the 
demurrer that the drawer of the check 
had funds on deposit, subject to check, 
in excess of the amount demanded, the 
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question is whether a bona fide holder 
of a check, which has been duly pre- 
sented and payment refused, is entitled 
to maintain an action to recover from 
the bank the amount for which such 
check was written. 

As section 2279 of the Revised Civil 
Code of 1903 expressly declares that a 
check drawn upon a bank or banker is 
payable on demand, without interest, it 
would be logical to hold that payment 
must be made by the bank on present- 
ment of a properly drawn check by the 
lawful holder thereof, provided the 
funds deposited for that purpose are 
sufficient. Consistent with safety and 
the systematic course of trade through- 
out the civilized world, the great bulk 
of business is done by the use of checks 
drawn on funds deposited for that pur- 
pose at the solicitation of banks, and in 
consideration of an implied promise to 
promptly pay checks drawn thereon in 
such amounts as the depositor may 
order. According to a general custom 
expressive of the parties’ intention, and 
for their mutual convenience, all banks 
provide checks containing a blank space 
for the name of the person tothe order 
of whom any check may be drawn and 
to whom the amount written therein 
lawfully belongs upon presentment. 
The doctrine that presentment of a 
check transfers the funds to the full 
amount for which it is written, and con- 
stitutes an assignment thereof by the 
depositor to the payee named, or his 
order, furnishes ample protection to 
the bank paying such check, while its 
wrongful refusal to do so might greatly 
disturb important business transac- 
tions, impair the credit of the drawer, 
or, in case of his subsequent bank- 
ruptcy, ruin an innocent checkholder, 
who became such upon the faith that 
the bank would perform its duty ac- 
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cording to the established usages of the 
law merchant. 

In rejecting the doctrine of the early 
cases sustaining the view that a check 
is neither an assignment between the 
drawer and the payee nor a sufficient 
foundation for an action by the holder 
against the bank refusing payment, 
Mr. Morse, in his excellent treatise, 
writes convincingly in support of the 
proposition that ‘‘all advanced, clear, 
independent thought and reasoning sus- 
tains the right of the checkkholder to 
sue the drawee.”” 2 Morse, Bk. 492 to 
511, inclusive. From Munn v. Burch, 
25 Ill. 35, we quote at considerable 
length as follows: 

‘* Where a custom is so universal and 
of such antiquity that all men must be 
presumed to know it, courts will not 
pretend to be more ignorant than the 
rest of mankind, but will recognize and 
act upon it.. Such is the custom gov- 
erning checks on bankers. The general 
rule is that the creditor cannot divide 
up his demand against the debtor and 
require the latter to pay it in parcels. 
But everybody knows, and courts no 
less than commercial men, that an ex- 
ception to this rule exists as to deposits 
in bank. It has been so long and so 
universal a custom with bankers to re- 
ceive deposits from time to time, as the 
convenience of the depositor may re- 
quire, and to allow him to draw out his 
funds on checks, in parcels, in such 
sums as he sees fit, that the mere fact 
of opening a deposit account with a 
banker implies a contract on the part 
of the banker to allow the depositor to 
withdraw his deposits in parcels. The 
books are full of cases where the courts 
have implied such a contract on the part 
of the banker, and, for the purpose of 
raising such implication, have taken 
notice of such custom ; for it is only by 
force of such a custom that such a con- 
tract, which is against the general rule 
of law, can be implied. We advance 
thus far in this case upon well-trodden 
judicial ground, about which there is no 
dispute. But there is another bankers’ 
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custom, scarcely less ancient, not less 
universal, and as generally recognize: 
and acted upon, and that is that the de 

positor may draw his check in favor of 
any third party, to whom, upon pre- 
sentation, the banker pays the amount 
of the check out of the funds in his 
hands belonging to the depositor. In- 
deed, it is comparatively a rare occur- 
rence that the depositor presents his 
own check to the banker for payment. 
In a vast majority of cases the check is 
presented by a third party, in whose 
favor it has been drawn, or to whom it 
has been passed in the regular course 
of business, in payment and satisfaction 
of some debt or demand. In strictly 
commercial circles a hundred times more 
debts are paid with checks than with 
coin or currency. They are received 
and passed and deposited with bankers 
as cash, subject, of course, to be made 
good if not paid on presentation. When 
presented, these checks are paid as the 
property of the presenter, and not of the 
depositor ; and not as a matter of favor 
to him, but as a matter of right. The 
custom of banks recognizes this mode 
of changing the title of money in their 
hands from one person toanother, There 
is no custom known among banks, or 
any other departments of finance or com- 
merce, more universally recognized and 
acted upon than this. If it is possible 
for any custom to create a right by en- 
tering into and forming an implied part 
of the contract, this would seem to be 
that one, for its antiquity, its universal- 
ity, and, above all, its convenience, nay, 
its absolute necessity to meet the wants 
of the vast commercial contracts of the 
present day. To say that the holder of 
a bank check has not both a legal and 
equitable r'ght, after presentation of the 
check, to the money of the drawer in 
the hands of the banker, would destroy 
the most valuable feature of bank de- 
posits and checks. Without it, this 
whole system wou'd become worthless 
and destroyed. Unless the depositor 
can be thus accommodated, it is worth 
no man’s while to keep adeposit account 
with a bank. And no man will wish to 
be troubled with the check of the best 
drawer, if he acquires no right by its 

e 
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presentation, and is only to receive pay 
upon it as a matter of favor. But we 
are entirely satisfied that such is not, 
and cannot be, the law. Well-recognized 
legal principles lead us inevitably to the 
same result which commercial cunveni- 
ence requires. This universal custom 
shows us what the contract of all the 
parties is. It shows us that the banker, 
when he receives the deposit, agrees 
with the depositor to pay it out, on the 
presentation of his checks, in such sums 
as those checks may call for, and to the 
person presenting them; and with the 
whole world he agrees that whoever 
shall become the owner of such check 
shall, upon presentation, thereby be- 
come the owner, and entitled to receive, 
the amount called for by the check, pro- 
vided the drawer shall at that time have 
the amount on deposit. Who shall ob- 
ject to that portion of the contract which 
the law raises by implication on the part 
of the banker to the third person—to 
anybody and to everybody? Surely, 
every sound lawyer will at once perceive 
a privity of contract between the banker 
and the holder of the check, created 


by the implied promise held out to the 
world by the banker on the one side 
and the receiving of the check for value 


and presenting it on the other. Itisa 
familiar principle of daily illustration 
that a promise made to the public that 
the performance of a particular act shall 
entitle the person performing the act to 
a particular right is a valid assumpsit 
to such person. The promise on the 
one hand and the performance on the 
other creates a privity between the par- 
ties as intimate and as obligatory as if 
the promise had originally been made 
tothe particular person. We hold, then, 
that the check of a depositor upon his 
banker, delivered to another for value, 
transfers to that other the title to so 
much of the deposit as the check calls 
for, which may again be transferred to 
another by delivery ; and when pre- 
sented to the banker he becomes the 
holder of the money to the use of the 
owner of the check, and is bound to ac- 
count to him for that amount, provided 
the party drawing the check has funds 
to that amount on deposit, subject to 
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his check at the time it is presented.” 

The foregoing conclusion was reach- 
ed after the most studious investiga- 
tion, and its correctness stands confirm- 
ed by all subsequent decisions of that 
court. The following carefully con- 
sidered and more recent cases are to 
the point that the holder of a check, 
the pay ment of which has been refused, 
may sue the bank to recover the amount 
thereof: Bloom v. Winthrop State Bank 
(Lowa) 96 N. W. 733; Fonner v. Smith 
(Neb.) 47 N. W. 632; McGrade v. Ger- 
man Savings Institution, 4 Mo. App. 
330; Dodge v. National Exchange Bank, 
20 Ohio St. 234; Roberts v. Corbin & 
Co. et al, 26 Iowa, 315; Fogharties v. 
State Bank, (S. C.) 78 Am. Dec. 468; 
Miliani v. Tognini (Nev.) 7 Pac. 279; 
2 Daniel, Neg. Ins. 1617. 

Consistent with all the authorities, 
and contrary to the view that the bank 
pays only as a matter of favor, it was 
held by this court in the very recent 
case of Manitoba Investment & Mort- 
gage Company v. Weiss et al., 101 N. 
W. 37, that the receipt of a check as 
provisional payment of a note secured 
by mortgage operated as absolute pay- 
ment and discharge of the indebtedness 
by reason of unwarranted delay in the 
presentment of such check until the 
funds against which it was drawn were 
exhausted and the drawer had become 
insolvent. By the act of receiving a 
deposit subject to check the bank ac- 
cepts in advance, and promises to pay 
on demand, all properly drawn checks 
of the depositor, so long as the credit 
is sufficient and not previously incum- 
bered. This promise of the bank to 
allow funds to be withdrawn by third 
persons and in parcels to suit the con- 
venience of the depositor takes effect 
on a definite amount as often as a check 
is presented, and constitutes an assign- 
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ment thereof between the drawer and 
holder, which the bank, by accepting 
the money, obligates itself to recog- 
nize. Tohold otherwise would be re- 
pugnant to the universal custom of all 
commercial countries, and greatly im- 
pair the most important characteristic 
of systematized banking, 

It follows that the demurrer should 
have been overruled, and the order ap- 
pealed from is therefore reversed. 


Haney, J., dissenting. 


FORGERY BY CHANGING THE 
DRAWEE ON CHECK. 


Check on First National Bank—Payment stopped 
—Drawer’s account transferred to Beaumont 
National Bank—Pencil alteration of check by 
holder, by striking out ‘‘ First” and inserting 
‘* Beaumont ”’—Payment of check by latter— 
Liability of latter bank to drawer. 


Morris et al vy. Beaumont National Bank, Court of Civil 
Appeals of Texas, November 3, 1904. 


A partnership issued two checks on the First 
National Bank payable to the order of T, and 
shortly after they stopped payment of the checks. 
At the suggestion of the bank’s officials, to guard 
against payment of the checks through inadvert- 
ence, the account was withdrawn and placed with 
the Beaumont National Bank, but that bank was 
not notified about the two checks on the First. 
T ran a pencil through ‘‘ First” and wrote over 
it *‘ Bmt.,” presented the checks to the Beaumont 
National and received payment six days after 
their date, notwithstanding the fact that, at the 
date shown on the checks, the drawers had no 
account with that bank. 

Held : The Beaumont National Bank is liable 
to the drawers for the amount. Not only is a 
bank held to knowledge of the signature and 
handwriting of its customer, but in the absence 
of fault on the latter’s part affecting the question 
of liability, as between bank and depositor, a 
forged check, whether the forgery is of the signa- 
ture or is by material alteration in other respects, 
is honored by the bank at its peril. 
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The fact that the Beaumont bank paid two 
other genuine checks of the firm written upon t':e 
printed blanks of the First National Bank, and 
changed by it in ink to the Beaumont National, 
does not relieve it ; nor does the plea that it was 
the local custom for banks to pay checks where tive 
printed name of the payor was erased and another 
inserted in writing, as no local custom can give 
vitality to a forged check; nor was the firm 
under duty to foresee T’s fraudulent act and 
notify the bank of checks which had not been 
drawn against it, nor guilty of negligence in not 
so doing ; nor is there anything in the bank's 
contention that it was an innocent holder of the 
checks, without notice of the forgery. <As the 
checks were forgeries, the innocence of the bank 
is no defense. 


Appeal from Jefferson County Court ; 
D. P. Wheat, Judge. 


Action by H.J. Morris and another 
against the Beaumont National Bank. 
From a judgment for defendant, plain. 
tiffs appeal. Reversed. 


Gitt, J. On April 29, 1901, the firm 
of Morris & Browne had a deposit in the 
First National Bank of Beaumont, The 
deposit was in the name of Morris, the 
senior member of the firm. On the 
day named they subscribed for stock 
in a corporation thereafter to be organ- 
ized by one H. M. Turner, and gave 
him two checks on the First National 
Bank of Beaumont, one tor the sum of 
$100 and one for $200, payable to the 
order of Turner, each being signed by 
H. J. Morris. They at once counter- 
manded the checks for some reason, and 
notified the First National Bank not to 
pay them. They also notified Turner, 
but he did not surrender the checks. 
The officials of the last-named bank 
suggested that,in order to guard against 
their payment through inadvertence, 
the entire deposit be withdrawn and 
placed elsewhere. Acting upon this 
suggestion, the firm on May 3d with- 





LEGAL DECISIONS, 


drew the deposit and placed it with the 
Beaumont National Bank, saying noth- 
ing about the outstanding checks in 
the handsof Turner. Thechecks were 
written upon the printed blanks of the 
First National Bank, and Turner pre- 
sented them to that bank for payment, 
which was refused. Thereupon Tur- 
ner, without the knowledge or consent 
of the firm or either member thereof, 
ran a pencil through the printed word 
‘‘First” in each of the checks and wrote 
in pencil ‘‘Bmt,” so that the checks 
thereafter appeared on their face to be 
addressed to the Beaumont National 
Bank as payor. The alteration was 
not in the handwriting of Morris. This 
was the only respect in which they were 
altered. Hethereupon presented them 
to the last-named bank, and they were 
paid in full and charged against the 
deposit of the firm. They were paid 
May 6th, six days subsequent to their 


date, which showed they were drawn 
prior to the time the firm had a deposit 


in the Beaumont National Bank. On 
discovery of the facts the firm demand- 
ed the full balance of their deposit, 
without reference to the checks, which 
they denounced as forgeries, but the 
bank refused the demand and the firm 
brought this suit for the recovery of 
their deposit, their pleadings setting up 
the facts. The defendant, the Beau- 
mont National Bank, resisted the suit 
on the ground that they were innocent 
holders of the checks without notice of 
the forgery and pleaded further that it 
was the locai custom for banks to pay 
checks where the printed name of the 
payor was erased and another inserted 
in writing; that they had paid other 
checks of plaintiffs written the same 
way, which were genuine; wherefore 
it claims it is not liable. The trial 
court, after hearing the evidence, in- 
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structed a verdict for defendant, and 
judgment was rendered upon the ver- 
dict. Plaintiffs have appealed. 

It is true that the defendant paid two 
other checks of the firm written upon 
the printed blanks of the First National 
Bank, the word ‘‘First” being erased 
by Morris in the same way, and the 
word ‘‘Beaumont” substituted in ink. 
These checks were genuine. Plaintiffs 
contend in their briefs that, as the 
checks were forgeries, the innocence of 
defendants isnodefense. The defend- 
ants have filed no briefs. We under- 
stand the law to be in line with the con- 
tention of plaintiffs. As between the 
depositor and defendant, the latter is 
held to a knowledge of the signature 
and handwriting of its customer, and, 
in the absence of some fault on the 
part of the customer affecting the ques- 
tion of liability, a forged check, whether 
the forgery was accomplished by ma- 
terial alteration or the forgery of the 
signature, is honored by the depositee 
at his peril. 

There can be no question as to the 
materiality of the alteration. The plain- 
tiffs are not shown to have been guilty 
of any negligence in respect to these 
checks, and it certainly cannot be con- 
tended with any show of reason that it 
was their duty to foresee Turner's fraud- 
ulent act and notify defendant as against 
checks which had not been drawn 
against it. No Jocal custom can give 
vitality to a forged check. 

The facts being undisputed. the judg- 
ment of the trial court is reversed, and 
judgment here rendered in favor of 
plaintiffs for the amount sued for, with 
interest from the date of their demand 
upon defendant. 


Reversed and rendered. 




























































































DRAFT FOR CATTLE. 





Draft for cattle purchased by bank and forwarded 
for collection—Payment by drawee to collect- 
ing bank by check—Check stopped payment 
on advice of death of drawer of draft and 
cattle not shipped—Surrender of check to 
drawee and protest of draft by collecting bank 
—Liability of collecting bank to purchasing 
bank for amount of draft—Indorsement ‘‘ pay 
any bank or banker or order,” held to be for 
collection, and not title-conveying. 





Bank of Indian Territory v. First Nat’] Bank of Buchanan 
County, Kansas City, Mo., Court of Appeals, 
November 28, 1904. 





H in Oklahoma, who had on prior occasions 
snipped cattle to K in St. Joseph, Mo., wrote K 
he had shipped two cars of steers and had made 
draft on him for $700. The draft was made pay- 
able to the Bank of Indian Territory which gave 
value to H therefor. That bank indorsed it ‘‘ Pay 
to any bank or banker or order; all previous in- 
dorsements guaranteed,” and it was forwarded 
through banks at Wichita, Kan., and Kansas City, 
Mo., to the First National Bank of Buchanan 
County at St. Joseph, which presented and sur- 
rendered the draft to the drawee, receiving in 
payment, his check on another St. Joseph bank. 
The next day, learning that H had killed himself 
and that no cattle had been shipped, the drawee 
stopped payment of his check, which was there- 
upon surrendered to him by the First National 
Bank of Buchanan County, and the draft was 
returned to that bank, and protested for non- 
payment. In an action by the Bank of Indian 
Territory against the First National Bank of Bu- 
chanan County, the latter is held liable for the 
amount of the draft and interest, the following 
propositions being decided : 

1. A bank receiving a draft for collection is 
only authorized to receive money in payment ; if 
it takes a check it is liable for the amount. 

2. Payment by the drawee of the cattle draft 
was absolute ; it was not revocable because made 
in mistake as to the cattle being shipped, any 
more than a bank, paying a check, in mistaken 
belief that it is in funds, can recall the payment. 
The collecting bank should not, therefore, have 
surrendered the check and taken back the cattle 
draft. 

3. The fact that plaintiff bank had a suspicion 
as to H’s honesty, was not sufficient to deprive it 
of the rights of a bona fide holder of his draft, or 
make it negligent in advancing value thereon. 

4. Plaintiff bank was the owner. It did not 
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part with title by its indorsement ‘‘ Pay any ban { 
or banker or order,” ete., as that indorsemen 
was not one passing title, but simply creating a1 
authority to collect. 





Appeal from Circuit Court, Buchanan 
County; H. M. Ramey, Judge. 


Action by the Bank of Indian Terri- 
tory against the First National Bank of 
Buchanan County, of St. Joseph, Mo. 
From a judgment for defendant, plain- 
tiff appeals. Reversed. 


Broappus, J. The facts of the case are 
as follows: On the 24th day of Febru- 
ary, 1903, one H. H. Hagan, of Guth- 
rie, Okl., drew a sight draft on Kem- 
per, Bowman & Hillix, of St. Joseph, 
Mo. payable to the order of plaintiff, 
for the sum of $700. Onthesame day, 
plaintiff received the draft at Guthrie, 
where it did business, and credited 
Hagan with the full amount of $700, 
and indorsed and forwarded it through 
its correspondents to defendant bank, 
in St. Joseph, Mo., for presentation 
and payment. On March 3d, defend- 
ant presented the draft to the drawees, 
who gave their check for its payment. 
Defendant at the same time accepted 
the check, stamped the draft ‘‘paid,” 
and surrendered it to the drawees, and 
gave the Union National Bank of Kan- 
sas City, from whom they received the 
draft, credit for its amount. On the 
next morning—March 4th—the drawees 
informed defendant bank that a news- 
paper had reported that morning that 
the drawer, Hagan, had killed himself; 
and they asked defendant if it could do 
anything to help them to hold the 
money, and stated that they had not 
received the cattle on which the draft 
had been drawn, Whereupon defend- 
ant’s agent told the drawees that it 
would assist them in the matter, and 
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did telephone to Kansas City in refer- 
ence to its payment. The defendant 
then presented the check it had receiv- 
ed in payment of the draft to the Stock- 
yards Bank, upon which it was drawn, 
and payment was refused; the drawees 
in the meantime having stopped its pay- 
ment. Afterwards, on the same day, 
defendant surrendered the drawees’ 
check, took back the draft, protested it 
for nonpayment, and returned it to 
plaintiff. The drawees were live stock 
commission merchants at St. Joseph. 
Hagan had on prior occasions shipped 
them cattle, and drawn drafts upon 
them, which they had paid. Upon the 
occasion in controversy he wrote them 
a letter, stating that he had shipped 
two cars of steers, and had madea draft 
on them for $700. On the day the 
draft was paid, they wrote Hagan, as 
follows: 

‘Your draft came in to-day, but no 
cattle in sight. We paid your draft as 
we thought the cattle had been delayed 
some way. If the cattle are not in to- 
morrow we will make sight draft on 


you for amount, but think certainly will 
get in to-morrow,”’ etc. 


On March 4th Hagan died, without 
having shipped any cattle to drawees. 
The plaintiff paid out on checks drawn 
by Hagan against the credit for said 
draft $674.42. There was evidence to 
the effect that the president of plaintiff 
bank had some suspicion of Hagan’s 
honesty, and called the attention of its 
other officers to that effect, but it ap- 
peared that he was absent on the day 
the draft was made, and Hagan got 
credit. The judgment and finding were 
for the defendant, from which plaintiff 
appealed. 

The conceded rule of law is that if a 
bank receives a draft for collection, and 
takes in payment a check from the 
party who is bound to pay such draft, 
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and surrenders the same to him, such 
collecting bank is liable to its principal 
for the amount of the check, as an agent 
authorized to receive money has no im- 
plied power to receive a check in pay- 
ment. Bank vy. Bank, 151 Mo., 329. And 
it is admitted that, if the drawees had ac- 
cepted the draft, they would have been 
liable, for the effect of an acceptance is 
to constitute the acceptor the principal 
debtor ; and, if the drawees were liable, 
plaintiff was entitled to recover. 1 Dan- 
iel on Neg. Inst. $§ 480, 532, 534. 

But respondent insists that there is a 
difference between the payment and 
acceptance of a bill, and that payment 
never operates as an acceptance ; that 
the effect of the former is to extinguish 
the bill, and the latter is an admission 
that the drawee has in his hands funds 
of the drawer. To support the theory 
that a payment never operates as an 
acceptance, we are cited to the case of 


First Nat. Bank v. Whitman, 94 U. S. 


343- It was there held that ‘‘a pay- 
ment to a stranger upon an unauthor- 
ized indorsement does not operate as 
an acceptance of a check, so as to au- 
thorize an action by the real owner to 
recover its amount as upon an accepted 
check.”’ It is hardly perceivable how 
the holding could have been otherwise, 
as the indorsement was without the 
owner's authority, and consequently, 
as such, created no privity of contract 
between the drawer and drawee. The 
court did not hold that a payment was 
not equivalent to an acceptance, but 
that under the circumstances it was not, 
because the payment itself was unau- 
thorized. Under the statute, ‘‘no per- 
son within this state shall be charged 
as an acceptor of a bill of exchange un- 
less his acceptance shall be in writing 
signed by himself or his lawful agent.” 
An acceptance as provided by the stat- 
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ute binds the acceptor to pay the bill, 
and he cannot be heard to deny that ke 
has funds in his hands for the purpose. 
A payment of a bill is more than an 
acceptance, for the one is an obligation 
to pay; the other, a discharge of thein- 
debtedness represented by such bill. 
An acceptance is an admission that the 
drawee has the funds in his hands to 
pay. A payment is also such an ad- 
mission, and, in addition, a discharge 
of the debt. If the one concludes the 
drawee, it is inconceivable why the 
other would not. And it is no defense 
that the drawees were mistaken in sup- 
posing that they would have funds in 
their hands to pay the bill. A mistake 
of this kind would not relieve them. 
Bank v. Bank, 107 Mo., 402, was a case 
where the draft was drawn onthe plain- 
tiff bank, who paid it, supposing the 
signature of the drawer to be genuine, 
while in fact it was a forgery. Plain- 
tiff was denied the right to recover on 
the ground that the law conclusively 
presumed that the drawee knew the 
signature of the drawer. And so it 
was held in Bank v. Allen, 59 Mo. 310; 
Stout v. Benoist, 39 Mo. 277; Hoff- 
man v. Bank, 12 Wall. 181; Goetz v. 
Bank, 119 U. S. 551. The principle 
of these cases applies to this, as there 
can be no reason advanced to the con- 
trary. 

But respondent insists that law and 
right will not compel defendant or said 
commission company to pay the debt, 
as the loss was the result of the negli- 
gence of plaintiff. But does the evi- 
dence show such negligence? Doesthe 
mere fact that plaintiff's agents had a 
suspicion that Hagan, the drawer of 
the bill, was not an honest man, prove 
negligence? Wethink not. The law 
is that, where the bill has passed to 
the plaintiff without any proof of bad 
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faith in him, there is no objection ‘o 
his title. ‘‘Merely putting a party 
about to purchase negotiable paper 
upon inquiry is not per se sufficient, 
nor is gross negligence.”” Edwards vy. 
Thomas, 66 Mo. 468. And ‘the rule 
that a purchaser is not an innocent hold- 
er, if there are circumstances connected 
with the transfer sufficient to put an 
ordinarily prudent man on inquiry, is 
uncertain and devoid of uniformity, 
and no longer the prevailing law of 
this state.” Hamilton v. Marks, 63 
Mo. 167. And ‘‘mere circumstances 
sufficient to put a prudent man on in- 
quiry is net sufficient.” Inv. Co. v. 
Fillingham, 85 Mo. App. 534. ‘‘Ordi- 
narily one will be charged with notice 
of a fact who possesses information 
which puts him upon inquiry,and which, 
if followed up with diligence, will lead 
to the ascertainment of truth.” But 
such rules do not apply to negotiable 
commercial paper. Jennings v. Todd, 
118 Mo. 296. 

Respondent's final contention is that 
there was no evidence that plaintiff 
was the owner and holder of the draft. 
The evidence shows that plaintiff was 
the original owner and holder, and it 
made the following indorsement on the 
draft: ‘‘Pay to any Bank or Banker or 
order; all previous indorsements guar- 
anteed.” The next indorsement was 
by the Fourth National Bank of Wich- 
ita, Kansas, and wasas follows: ‘‘Union 
National Bank of Kansas City, Mo., or 
order, previous indorsements guaran- 
teed.” The latter indorsed it as fol- 
lows: ‘*Pay order of any bank or bank- 
er; all previous indorsements guaran- 
teed” —and sent it to defendant, who, 
in its answer, alleges that it protested 
the same and returned it to plaintiff. 
The defendant claims that the said in- 
dorsements place the title to the bill in 
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the Union National Bank of Kansas 
City, and therefore plaintiff was not the 
owner of the bill. An indorsement of 
a bill for collection is not a transfer of 
the title of the instrument to the indor- 
see, but merely constitutes him the 
general agent of the indorser to present 
the paper and receive payment and re- 
mit the proeeeds. Eaton & Gilbert on 
Com’! Paper, p. 329. As a rule, the 
title of a negotiable instrument passes 
by an ordinary indorsement, whether 
special or general. Id. 318. And if 
the indorsee holds the instrument mere- 
ly as an agent, the agency may be an- 
nulled at the pleasure of the indorser. 
Id. 330. The indorsement of plaintiff, 
to ‘pay to any bank or banker or order,”’ 
was not such an indorsement as to pass 
the title to the bill. It merely author- 
ized any bank or banker into whose 
hands it might come to collect and re- 
mit the proceeds. In other words, it 
was only authority to collect—therefore 
a restrictive and not an unconditional 
indorsement passing the title. Wethink 
this is clear. The title remained in the 
plaintiff, aud no subsequent indorse- 
ments could affect such title. 

The defendant insists that justice is 
clearly with it. That maybetrue. But 
the Supreme Court of this state, in speak- 
ing of hardships of particular cases aris- 
ing under the law governing commer- 
cial paper, said that: ‘‘We need not in- 
quire now whether the rule we lay down 
be the best or not * * * It may, 
like all general rules, work occasional 
hardships, but considerations of conve- 
nience and public policy imperatively 
demand that it be not changed to do 
what the judge may deem equitable in 
a givencase. The best interests of the 
commercial world require stability and 
fixedness in commercial law.”” We have 
endeavored to ascertain and apply the 
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general rule of commercial law applica- 
ble to this case, with some misgivings, 
it is true, of the hardship imposed upon 
defendant, which in ordinary cases would 
have strongly appealed to the conscience 
of the court, and which, but for the 
rule, perhaps, might have influenced a 
different result. 

The case was tried before a jury. 
Among others, plaintiff asked the court 
to instruct the jury to find for the plain- 
tiff, which the court refused. This was 
error, as, under all the evidence, there 
being noconflict in the testimony what- 
ever, the finding should have been for 
plaintiff. The cause is reversed, with 
directions to enter judgment for plain- 
tiff for the amount of the draft, with 
interest from date of demand of pay- 
ment from defendant. All concur. 


DUPLICATE CHECK. 


Loss of original and issue of duplicate check 
signed by same drawer and indorsed by same 
payee—Laches of holder with respect to origi- 
nal—Non-liability of indorser on duplicate. 


Lewis, et al., v. Commercial National Rank, Court of Civil 
Appeals of Texas, November 23, 1904. 


In December, 1902, a brick company issued its 
check upon a Texas bank to one L, who indors- 
ed it to M, who deposited it in another bank for 
collection. The bank lost the check, but did not 
discover the loss for several months. It then ap- 
plied for and obtained a duplicate from the brick 
company, which L indorsed. The original check 
was good for two months after it was issued, but 
there were no funds to the credit of the duplicate 
and the brick company was insolvent. 

Held: L, the indorser, is not liable to the bank. 
He was discharged from liability on the original 
by laches as to presentment, and his indorsement 
of the duplicate did not change his relation to the 
original, nor create any liability on the duplicate, 
differing from the original. The bank, therefore, 
cannot recover from L on the duplicate. 


Appeal from Nacogdoches County 
Court; Robt. Berger, Judge. 
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Action by the Commercial National 
Bank against Henry Lewis and others. 
A judgment was rendered in favor of 
plaintiff, and defendant Lewis appeals. 
Reversed. 


Garrett, C. J. This suit was brought 
in the county court of Nacogdoches 
county by the Commercial National 
Bank of Nacogdoches against the San 
Augustine Brick Company, Henry 
Lewis, and Mayer & Schmidt, a firm 
composed of Abe Mayer and John 
Schmidt, to recover upon a duplicate 
check drawn by the brick company upon 
the First National Bank of San August- 
ine in favor of the said Henry Lewis, 
and by the said Lewis indorsed to Mayer 
& Schmidt, and by said Mayer & 
Schmidt indorsed to the plaintiff, by 
whom the original check was lost be- 
fore presentment. When the case was 
called for trial the plaintiff dismissed 
as to Mayer & Schmidt, and on submis- 
sion to the court without a jury judg- 
ment was rendered in favor of the plain- 
tiff against defendants San Augustine 
Brick Company and Henry Lewis. The 
defendant Lewis alone has appealed. 

The original check was drawn on De- 
cember 2, 1902, by the San Augustine 
Brick Company on the First National 
Bank of San Augustine, in favor of 
Henry Lewis, for the sum of $500. It 
was indorsed by Lewis to Mayer & 
Schmidt, and by them indorsed to the 
plaintiff, to be collected and placed to 
their credit. The plaintiff lost the check, 
and did not present it for collection. It 
did not discover the loss of the check 
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until several months after it acquired 
it, and on August 20, 1903, it applied 
to and obtained from the brick com- 
pany the duplicate sued on. The dup- 
licate is indorsed by the defendant 
Lewis, but is not indorsed by Mayer & 
Schmidt, It was presented by the plain- 
tiff to the San Augustine Bank for pay- 
ment, but payment was refused for the 
want of funds to the credit of the 
drawer. The brick company, when it 
drew the check, had funds to its credit 
with the bank more than enough to pay 
the check, and had sufficient funds with 
it to pay the sum for the months of 
December, 1902, and January, 1903, 
after which it withdrew its deposits and 
became insolvent. The indorsement by 
Lewis of the duplicate check did not 
change his relation to the original, or 
create any liability on the duplicate 
different from the original. The use of 
the word ‘‘duplicate” across the check 
signified that it was made as a substi- 
tute for the original, and that no new 
liability was created thereby. Benton 
v. Martin, 4o N. Y. 345. The loss, mis- 
laying, or destruction of the bill or note 
will not dispense witha regular present- 
ment for payment, and, the defendant 
having been discharged from liability 
upon the original by laches as to pre- 
sentment, the plaintiff could not re- 
cover on the duplicate. 4 Am. & Eng. 
Ency. Law, 468; Benton v. Martin, 
supra, The judgment of the court be- 
low will be reversed, and judgment will 
be here rendered in favor of the de- 
fendant Lewis. 
Reversed and rendered. 
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THE MONETARY LAWS OF MEXICO. 


HE pending financial measure relative to 
the monetary unit of Mexico, which was 
sent to the Chamber of Deputies of that 

suntry November 16 by the secretary of finance 
and public credit, has been published by the 
Department of Commerce and Labor through 
its Bureau of Statistics, translated from El 
Economista Mexicano. It is as follows: 

Article 1. The Executive of the Union shall 
be empowered to reform the monetary laws of 
the Republic, fixing the kinds of money that 
are to have legal circulation, the value, weight, 
fineness, and other conditions of the coins them- 
selves, the limits of tolerance in minting and in 
circulation, and, in general, establishing the 
regulations which he may deem necessary in 
order to perfect the monetary system, adapting 
it to the economic needs or the Republic. In 
the exercise of this power he shall be limited by 
the following conditions : 

A. The present silver peso is retained, with 
24.4391 grams of pure silver and 2.6342 grams 
of copper, and with unlimited legal-tender 
power. 

B. To said silver peso is attributed a value 
equivalent to 75 centigrams of pure gold.* 

C. The fractional silver coins shall contain a 
quantity of that metal less than would corres- 
pond to their representative value as compared 
to the “peso.” 

D. The acceptance of these fractional coins 
in one payment shall not be obligatory for a 
quantity greater than 20 pesos, nor for bronze 
coins in a quantity greater than 1 peso; but the 
Government shall designate the offices where 
private persons may freely exchange, for peso 
coins, such fractional or bronze money as they 
may present in quantities of 100 pesos or mul- 
tiples thereof. 

E. The mints shall not be obliged to coin the 
precious metals presented to them, but the 
emission of money of all kinds shall be reserved 
to the Executive, who may exercise this power 
subject to the laws and at the time and in the 
quantities determined by said laws. 





* Equal to 49.845 cents. 


Art. 2. The Executive of the Union is also 
authorized to take action in accordance with the 
provisions expressed hereinafter: 

A. To prohibit the importation of Mexican sil- 
ver pesos into the territory of the Republic. 

B. To demonetize coins which, in his judg- 
ment, ought to be retired from circulation. 

C. To coin, for exportation, pesos of coinage 
anterior to the present. 

D. To vary the coinage of silver pesos when 
the occasion requires it. 

E. To grant legal circulation, for a limited 
time, to the gold coins of other nations, fixing 
their value in Mexican money whenever the 
ounce of standard silver is quoted at London at 
more than 28% pence. 

F. To modify the fiscal mining laws, dim- 
inishing the burdens which both the precious 
metals have to bear in the 2 per cent for coinage, 
3 per cent for stamp, and the dues on assaying, 
smelting, refining, and separating. 

G. To modify the laws which authorize the 
levying of a fee of $10 per unit of concession 
(pertenencia) t for the grant of patent (titula- 
cion) to mines, and also the annual tax on 
mining properties (pertenencias mineras) in 
such way as to favor the mines which pro- 
duce precious metals, 

H. To modify the law of June 6, 1887, so 
as to reduce to 1% per cent. the maximum 
of 2 per cent. on the value of the precious 
metals to which local taxes may be raised, 
according to the aforementioned law. 

I. To exempt articles destined for mining 
from import duties or to reduce existing duties 
thereon. 

J. To organize offices which, without detri- 
ment to the public treasury, may advance 
funds on the value of silver bars, and pro- 


+ he unit of concession, or the mining field 
(pertenencia), in future shall be a solid block of 
unlimited depth, defined above ground by that 
part of the surface which in horizontal projection 
gives a square with sides 100 meters long (328 
feet) and bounded underground by the four 
vertical poe corresponding to the same. (Arti- 


cle 14 of Mining Laws of Mexico.) 
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cure, for those interested, facilities for the sale 
of said bars under the best conditions possible, 
entering into the requisite arrangements for 
that purpose within the Republic and abroad. 

K. To modify the civil and commercial laws 
as regards loans and payments in money. 

L. To modify the provisions of the banking 
law which bear directly or indirectly on the 
metallic circulation or which affect the instru- 
ments of credit or the operations of exchange. 

LL. To create a commission whose functions 
shall be to regulate the monetary circulation 
and to secure, so far as possible, the stability of 
the rate of foreign exchange. for which purpose 
the Executive may confer on said commission 
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such powers as he may deem requisite, and in- 
trust to it at the proper time the handling of a 
special fund, the amount of which shall be de- 
termined by the Executive himself. 

M. To make all the necessary provisions, in- 
cluding those intended to repress and punish 
crimes and misdemeanors relating to the subject ; 
to organize the requisite services and officers, and 
to make the necessary expenditures for each 
one of the purposes set forth above, with power 
to suppress or modify the existing office estab- 
lishments, the salaries of employees, and the 
appropriations and expenditures authorized by 
special laws or by the budget of expenditures. 


THE NEW YORK LIFE INSURANCE COMPANY’S SIXTIETH ANNUAL REPORT. 


The showing made by the New York Life 
Insurance Company in its sixtieth annual re- 
port surpasses all other yearly reports in the 
history of that company. The new paid busi- 
ness for the year 1904 exceeds 342 million 
dollars. This is fifteen millions more than the 
new paid business of any previous year, and 
one hundred millions more than the new paid 
business of any previous year by any other 
regular life insurance company. 

The expense ratio for 1904 is lower than for 
1903. This Company is purely mutual; it has 
no Capital Stock. The policy-holders are the 
Company and own the assets. Their title to 
the assets is recorded in 925,000 policies. The 
policies average about $2,100 each. 

This Company has returned to its _policy- 
holders since organization, in 1845, over 450 
million dollars. Cash payments to policy-hold- 
ers during the single year 1904 amounted to 
over 40 million dollars. In addition, the Com- 
pany loaned to policy-holders during the year 
on the sole security of their policies, over 17 
million dollars. 


The accumulations under 925,000 policies 
amount to 390 million dollars, cost value, an 
average of $420 per policy. These accumula- 
tions are required by law and for fulfillment of 
the Company’s obligations under these policies. 

The Bonds owned aggregate at par 288 mil- 
lion dollars; they cost 287 million dollars; their 
market value is 294 million dollars. Not a 
single Bond is in default of interest. This Com- 
pany does not invest in stocks or industrial se- 
curities of any kind. 

This Company files its Detailed Annual Re- 
port with the Department of Commerce and 
Labor of the United States; with the Insurance 
Department of the State of New York; with 
each one of the State Insurance Departments 
in the United States, and with the Governments 
of all of the civilized countries of the world. 

This Report, in all its details, including in- 
vestments and general management, is therefore 
scrutinized by the severest Court of Critics in 
the world. No other list of securities held for 
any purpose presents so many official certifi- 
cates of approval. 


OFFICIAL REPORT OF THE GUARDIAN TRUST COMPANY. 


Colossal figures are not exclusively an indi- 
cation of strength and solidity or of conserva - 
tive management. The same elements may 
exist without them. In the official report of the 
Guardian Trust Company of New York, of De- 
cember 31st, 1904, the deposits show a good sub- 
stantial and steady progress. On this date the 


deposits amounted to $2,517,420. The capital is 
$500,000, surplus $500,000, and undivided profits 
$43,623. The officers are: Frank W.Woolworth, 
president ; George W. Fairchild, vice-president . 
Herbert H. Swasey, vice-president; R. Ross 
Appleton, vice-president; Lathrop C. Haynes, 
secretary; J. Frank Chandler, asst. secretary. 
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SAVINGS BANK AND TRUST COMPANY SECTION. 


DEVOTED TO 


MATTERS OF ESPECIAL INTEREST TO SAVINGS BANKS AND TRUST COM- 
PANIES. 


PAYMENT OF SAVINGS DEPOSIT— 
NEGOTIABILITY OF CERTIFICATE. 


Payment of savings deposit standing in the name of “ Mrs. 
AB” to “Mr. AB,” who signs her name to order, in 
teller’s presence, would be unsafe, even though Mr. A 
B, without the knowledge of the bank, had previously 
opened the account by signing his wife’s name to sig- 
nature card—Negotiability of certificate of deposit pay- 
able stated number of years after date, or “30 days after 
notice” of desire to withdraw, considered. 


NEw YORK, January I1, 1905. 
Editor Banking Law Journal : 

DEAR SIR :—Will you kindly reply in your 
Journal to the following inquiries received from 
two of our members, and oblige, 

Yours faithfully, 
Wo. HANHART, 
Secretary Savings Bank Section, 
American Bankers Association. 


1. A savings bank opens an account in the 
name of Mrs. A. B., the signature card 
purporting to be signed by her being left in 
the bank by her husband, Mr. A. B. Sev- 
eral orders bearing the same signature are 
subsequently honored by the bank; later 
on, Mr. A. B. comes to the bank, and in 
view of the teller signs an order in the 
name of Mrs. A. B., the signature agreeing 
with the signature on the card. Should this 
order be paid? What protection has the 
bank in paying orders purporting to be 
signed by the depositor, which orders are 
really signed by another person, that other 
person having signed the original signature 
card ? 


2. Is the following certificate of deposit a nego- 
tiable instrument? This certifies that 
has deposited in this bank dollars, 
payable to the order of , ——— years 
after date, or at the option of the holder, 
30 days after notice has been given of desire 
to withdraw the same (notice of which must 
be endorsed hereon by this bank) on the 
surrender of this certificate, properly en- 
dorsed, with the unpaid interest coupons 
attached. No interest after maturity. 


Answer : 

1. We think it would not be safe for the 
bank to pay the order to Mr. A. B., signed by 
him in the presence of the teller, “ Mrs. A. B.,” 
without first communicating with the latter, and 
learning whether she was owner of the deposit, 
and if so, whether she had authorized Mr. A. B. 
to withdraw it in her name. 

Of course, it is lawful for a man, in making a 
deposit, to use and sign any name he pleases. 
Parties often make and are held liable upon 
negotiable instruments signed by them in a 
trade or assumed name, to the same extent as 
if they had signed in theirown name. But the 
danger to banks in accepting and paying de- 
posits made and drawn upon in a name other 
than that of the one who actually makes the 
deposit, is that in the event the deposit is 
really owned by the person in whose name it is 
made, the authority to make the deposit does 
not include authority to withdraw, after it has 
been made. A deposit made in the name of 
another, is notice to the bank that that other 
may be the owner. If such be the fact, the 
bank is thereby charged with knowledge of that 
ownership; and if the bank pays to the one who 
deposits in the name of the owner, it may have 
to pay over again to the real owner. 

Curiously enough, we discuss this very sub- 
ject in our serial on the law of checks in the 
present number (see page 10) wherein we cite 
several cases where A, who has made a deposit 
in the name of B, and has then drawn it out 
upon checks signed in B’s name, has been held 
to have had no authority to receive payment, 
and the bank compelled to pay the money a 
second time to B, the real owner. Especially 
is the case of Brown v, Daugherty, therein re- 
ferred to, pertinent in the present connection. 
A man went to a bank with $4,000 which he 
deposited in the name of his wife. He stated 
to the officers that all checks would be signed 
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by him in the name of his ‘wife and that the 
bank should pay them. The bank did so; and 
was later compelled to pay the money over 
again to the wife, upon proof that the money 
belonged to her. In this case the husband had 
been doing business in his wife’s name and 
handling -her money, without objection on her 
part, but this was held not to estop the wife 
from claiming ownership, where the bank had 
no knowledge of his habit of doing business in 
his wife’s name. 

In the case of savings banks, these institu- 
tions, differing from commercial banks, are pro- 
tected by the courts in payment, even upon 
forged orders, when presented with the pass- 
book, and due care has been used before mak- 
ing payment; but it certainly would not be due 
care, where the savings bank teller actually saw 
a man write his wife’s name to an order upon a 
deposit in her name, to make payment. before 
communicating with the wife as to her owner- 
ship and his authority. The account having 
been opened in the wife’s name upon a signa- 
ture card, purporting to be signed by her but 
actually signed by the husband in her name, 
without the knowledge of the bank, it having 
been signed elsewhere and left with it, the bank 
would doubtless be protected in its payment of 
orders, subsequently signed in the same way 
and presented to the bank with the pass-book, 
not seeing the person make the signature, but 
immediately upon its teller being apprised, by 
ocular demonstration, that one other than the 
depositor was signing her name to orders, even 
though this had been done from the very open- 
ing of the account, the bank would be put on 
inquiry, and would thereafter pay at its peril, 
unless investigation and inquiry of the wife 
proved to it either that the husband owned the 
money, or, if she ownedit, that he had her au- 
thority to sign orders for its withdrawal. 

2. This form of certificate is a positive prom- 
ise to pay at a stated number of years after 
date; but with the option to the holder to 
mature it ‘30 days after notice” of desire to 
withdraw. 

Does this option destroy negotiability ? 

The rule of the law merchant, and the rule of 
the Negotiable Instruments Law,is that a prom- 
issory note payable ‘‘on or before” a specified or 
determinable future date, is a negotiable instru- 
ment. The note is certainly payable at the 
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time fixed, and if the maker chooses to pay it 
before that time, the exercise of this option on 
his part has not been deemed by the courts a 
sufficient interference with the certainty of 
its time of payment, to destroy its negotiable 
character. 

Now, where the option to mature an instru- 
ment before the due date fixed therein rests 
with the holder, and not with the maker, there 
would seem to be even stronger reason for 
deeming it negotiable. The necessity of cer- 
tainty, as an element of negotiability, is that the 
instrument shall be fitted to circulate from hand 
to hand in place of money—that each taker may 
know for just what amount and at just what 
time it is payable; otherwise he cannot deter- 
mine its value in exchange at any given time. 
But where the option either to demand payment 
at the time of maturity fixed therein, or at 30 
days notice, rests with the holder, there is never 
a moment of time at which any purchaser to 
which it is negotiated, is left in any uncertainty 
as to the date of its maturity ; it is either fixed 
by the instrument, or within the power of the 
holder to fix at 30 days after notice. There is 
less uncertainty as to time of payment of such 
an instrument than as to one payable ‘on or 
before,”” wherein the option to pay earlier is with 
the maker; therefore, on general principles, we 
should incline to regard such a certificate of 
deposit as a negotiable instrument. 

But notwithstanding this, there is a conflict of 
authority in this country whether or not an 
option to the holder to mature the instrument 
before the due date fixed therein, destroys its 
negotiability. This conflict has evidenced itself 
with reference to a variety of instruments. For 
example, long time notes, secured by mortgage, 
with option to the holder to declare the whole 
debt due upon default in any paytnent of inter- 
est have been held both negotiable and non- 
negotiable, by reason of such option. In acase 
published in this number, from Wisconsin, the 
negotiability of such a form of note is declared 
under the Negotiable Instruments Law of that 
state, although under former Wisconsin de- 
cisions, such a note was not negotiable. 

Our concluding remark is that the form of 
certificate submitted would probably be held 
negotiable in a majority of jurisdictions, while in 
a minority, it would be deemed non-negotiable 
because of provision for an uncertain or shifting 
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time of payment. But an increasing number of 
courts are coming to adopt the view thus tersely 
held in a Connecticut case (Protection Ins. Co. 
v. Hill, 31 Conn. 534): The rule that a note, to 
be negotiable, must be payable absolutely, means 
only that it must appear on its face, that the 
maker's promise will be at some time absolutely 
enforceable, and, where the event on which the 
time and duty of payment depend is one over 
which the holder will have entire control, there 
is no such uncertainty regarding it, as renders 
the note non-negotiable. 


INVALID PAYMENT OF SAVINGS DE- 
POSIT TO ADMINISTRATOR. 


W here a wife’s money in savings bank stood in her name 
“order also * of her husband, and after the husband's 
death, followed by that of his wife, the bank wrongly 
paid the money to the administrator of the husband and 
the amount (but not the identical money) was finally 
received by his daughter by a former wife, as legatee of 
his estate : held, in an action by the administratrix of 
the wife, against the daughter, that the money was not 
recoverable because the money in her hands was not 
the money of the administratrix of the wife within the 
rule in equity as to tracing money. 


Cole y. Bates, Supreme Court of Massachusetts. November 
21, 1904. 


A deposit account in a savings bank was held 
as follows: 

“3609, The Northampton Institution 
for Savings, in account with Mrs. A. 
T. Hancock. Order also Austin T. 
Hancock.” 

Mrs. A. T. Hancock was the second wife of 
Austin T. Hancock and her husband died De- 
cember 16, 1891, leaving, by will, his property 
to his daughter by a former wife. 

Mrs. A. T. Hancock, the second wife, died 
January 6, 1892. 

The money on deposit belonged to the second 
Mrs. A. T. Hancock, but the bank paid it to the 
administrator of the husband. Afterwards this 
action was brought by the administratrix of Mrs. 
Hancock against Mrs.Bates, the daughter by the 
first wife, to recover the amount. 

The amount of the deposit was $317.69 and 
the sum paid to Mrs. Bates by the administrator 
as the residue of her father’s estate amounted 
to $1,019.99; but she never received the identi- 
cal money which was paid by the bank when the 
deposit was withdrawn although she knew that 
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the amount paid to her as the residue of the 
estate was larger by the amount of $317.69, be- 
cause that sum had been collected by the ad- 
ministrator and put into her father’s estate. 

The court holds that the administratrix of Mrs. 
Hancock cannot recover the amount of the de- 
posit from Mrs. Bates. It holds that the rule is 
settled that an action for money had and receiv- 
ed will lie where the defendant has received 
money to which the plaintiff has an equitable 
right; and the court assumes (without deciding) 
that where the plaintiff can trace his money in 
equity into the hands of the defendant he may 
recover it from him in an action of money had 
and received, as well as when the money was 
received in the first instance by the defendant. 
Further, in the case at bar, the court says that 
the plaintiff has traced her money into the de- 
fendant’s hands, if the money in the hands of 
the administrator was her money within the 
rule in equity as to tracing money. She has 
shown that it went into the bank account of the 
administrator, and that there was always more 
to the credit of that account than the sum in 
question, and it must be taken that the whole 
amount of the account was finally paid to the 
defendant. 

But notwithstanding, the court is of opinion 
that the money received by the administrator 
was not the plaintiff's money in his hands with- 
in the rule that allows her to follow her money 
in equity. That rule, the court says, is confined 
to money received for the plaintiff by one stand- 
ing toward her ina fiduciary capacity. Here, the 
payment by the bank was not a valid payment. 
The money received by the administrator was 
not received as the money of the wife, but 
under a claim adverse to her and to the admin- 
istrix of her estate. The money in the defend- 
ant’s hands was not the plaintiff's money and 
she could not follow it in equity. It cannot be 
said that in collecting the $317.69 and ultimate- 
ly paying it over to her, the administrator was 
an agent and the defendant the principal; al- 
though she was the only person interested in the 
estate if it turned out to be soivent and although 
she was present when the savings bank book 
was demanded of her administrator, and of her, 
by the administratrix of the wife. An administra- 
tor acts for the benefit of whomsoever turns out 
to be the person beneficially entitled and the 
administrator of Mrs. Bates must be taken to 
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have so acted in claiming, as he had been ad- 
vised, the book was the property of the husband's 


estate and refusing to pay the money to the 
plaintiff. 


LIABILITY FOR DEPOSIT PAID ON 
FORGED ORDER. 


A savings bank held liable to a depositor for paying her 
money upon forged orders. Its rules held to be a con- 
tract between bank and depositor ; one of them con- 
strued to provide a liability for payment upon forged 
orders even if made in good faith and with ordinary 
care, modified by a further rule relieving the bank 
where payments were made iu the exercise of due care, 
on forged orders, to persons presenting the deposit 
book. But this latter rule held not to protect the bank 
for payments negligently made. Further held that the 
depositor’s contributory negligence, even if proved, in 
not caring for her pass-book, would not relieve the bank, 
where it was also negligent. An interesting case dis- 
closing a daughter's forgeries with reference to her 
mother’s bank account, in which the bank is a victim. 


Chase vy. Waterbury Savings Bank, Supreme Court of Errors 
of Connecticut, November 11, 1904. 


In an action by Mary A. Chase against the 
Waterbury Savings Bank to recover savings de- 
posits paid by the bank on forged orders judg- 
ment was given against the bank on a verdict 
of the jury. The bank appealed and asked for 
a new trial upon the ground that the verdict 
was against the evidence. The Supreme Court 
holds that there was no error in the trial, and 
affirms the judgment. 

The following remarkable facts were proved 
at the trial beyond controversy: 

FACTS OF CASE. 

From April 1, 1887, to September 26, 1900, 
Mrs. Chase made in person 25 deposits in the 
savings bank, which, with dividends added at 
the rate declared by the bank, amounted at the 
time of the trial, in March, 1904, to $3,230. Mrs. 
Chase has neither herself withdrawn any part 
of said sum, nor has she given any order for 
any payment to others. Upon four occasions 
between December 31, 1901, and March 3, 1902, 
her daughter Mrs. Keith, who, with her hus- 
band, lived with Mrs. Chase, obtained money 
from the bank, amounting in all to $500, by pre- 
senting Mrs. Chase’s bankbook, of which she 
had fraudulently obtained the possession,and by 
presenting with the bankbook forged orders pur- 
porting to have been signed by Mrs. Chase 
directing payment to be made to Mrs. Keith of 
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the sums named inthe orders. Early in Apri, 
1902, Mrs. Keith confessed to her mother th: 

she had drawn money upon the bankbook, bu 

claimed that she could obtain no more withow: 
an order from Mrs. Chase, and offered to writ: 
to the bank and secure a reply which would 
satisfy Mrs. Chase and a few days later read to 
her mother what purported to be a letter from 
the bank to the effect that no further mone, 
could be drawn on Mrs. Chase’s account with- 
out an order from the mother and that it would 
be all right. Thereafter the mother kept he: 
bankbook locked up in a more secure place, but 
did not then notify the bank that her daugh- 
ter had thus wrongfully obtained possession 
of the bankbook and drawn the money. On 
the 16th of April, 1902, Mrs. Keith presented at 
the bank to Mr. Merriman, the bookkeeper, a 
forged letter of that date, purporting to have 
been signed by Mrs. Chase, addressed to the 
treasurer of the bank, representing that Mrs. 
Chase had accidently destroyed her bankbook, 
and requesting that a new one be issued in its 
place, and further stating that the mother was 
an invalid, and had sent her daughter Mrs. 
Keith to get the new book, and had inclosed an 
order for money. Mr. Merriman informed Mrs. 
Keith that a new book could not be issued until 
a bond had been given to the bank, and pre- 
pared and gave to Mrs. Keith a form ofa bond, 
with instructions to have it executed by Mrs. 
Chase and some responsible person as surety. 
On the following day Mrs. Keith presented the 
bond to Mr. Merriman at the bank, with Mrs. 
Chase’s name as principal, and the name of an- 
other person as surety signed thereto. Both sig- 
natures were forgeries. In the absence of the 
treasurer of the bank, and without inquiring as 
to the responsibility or existence of the person 
whose name appeared as surety on the bond, 
and without submitting the matter to the “board 
of direction,” or to “a committee appointed for 
that purpose,” Mr. Merriman issued and deliv- 
ered to Mrs. Keith a new book, in the name of 
Mrs. Chase with the balance due upon the first 
book transferred thereto, and at the same time 
paid to Mrs. Keith $300 upon a forged order 
presented by her, dated April 16, 1902, purport- 
ing to have been signed by Mrs. Chase and 
directing said sum to be paid to Mrs. Keith upon 
the amount due upon the first book. Six pay- 
ments, amounting to $1,700, were made by the 
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bank to Mrs. Keith upon presentation of said 
second book with forged orders of Mrs. Chase; 
the last payment having been made on the 
27th of October, 1902. Mrs. Chase had no 
knowledge of the existence of said second book, 
nor of the payment of any of the money drawn 
by her daughter thereon, until informed of these 
facts by the bank on the rst of November, 1902, 
when she immediately obtained from her daugh- 
ter the second book, and $20 of the money 
which she had fraudulently drawn. Said second 
book was issued, and all the payments upon 
both bank books were made, by the bank in 
good faith, and upon the belief that the letter 
and orders purporting to have been signed by 
Mrs. Chase were genuine; and Mrs. Chase gave 
no notice to the bank that Mrs. Keith had 
fraudulently obtained possession of the first 
book, and that said letter and orders were forg- 
eries, until November 1, 1902. 

The following statement was printed in Mrs. 
Chase’s bankbook: 

“Take Care of This Book. Ifyou lose it or 
mislay it give immediate notice to the Bank, as 
if it gets into improper hands you may be de- 
frauded.” 

Among the by-laws printed in her book were 
these: 

“Art. 13. Dividends and money withdrawn 
shall be paid only to the depositor, or to the de- 
positor’s order, or legal representative; but 
neither the principal nor interest of any deposit 
shall be paid to any person, unless the deposi- 
tor’s book of entries made by an officer of the 
corporation or of the direction shall be present- 
ed that such payments may be entered therein, 
or unless the depositor shall prove to the satis- 
faction of the board of direction, or a commit- 
tee appointed for that purpose, that such book 
has been lost or destroyed, in which case the de- 
positor or his legal representative shall lodge 
with the treasurer a written discharge.” 

“Art. 15. This bank will not be responsible 
to any depositor, or to his heirs or assigns, for 
any fraud that may be practiced upon any of 
the officers of this institution by forged signa- 
tures, or by presenting a depositor’s book, and 
drawing money without the knowledge or con- 
sent of the owner. And all entries of money 
paid, made in the depositor’s book by an officer 
of the Institution, shall be deemed good and 
valid evidence of money paid, and shall exoner- 
ate this bank from any liability on account of 
any fraud practiced in drawiag the money of 
any depositor.” 
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Upon these facts, the jury found in favor of 
Mrs. Chase. 

THE BANK'S CONTENTION. 

The bank contended that the jury should 
have been charged, as was requested by it, as 
follows, and that the refusal of the court so to 
charge entitled it to a new trial. 

First, that article 15 of the by-laws was suffi- 
cient authority to the bank for the payments 
made to Mrs. Keith; 

Second, that her failure to notify the bank 
that Mrs. Keith had fraudulently drawn money 
on her deposit book when she first learned of 
that fact prevented Mrs. Chase from recovering 
the sums paid by the bank to Mrs. Keith; 

Third, that, if Mrs. Keith obtained possession 
of the deposit book through the carelessness of 
Mrs. Chase in her manner of keeping it, Mrs. 
Chase could not recover the money paid by the 
bank to Mrs. Keith by reason of her possession 
of the book; 

Fourth, that the jury would not be justified 
in finding negligence on the part of the bank 
from the mere fact that signatures of depositors 
were not kept for the purpose of comparison, 
and that the fact that Mrs. Keith was a daugh- 
terof Mrs. Chase might be considered as par- 
tially excusing the officers of the bank for not 
having exercised greater caution. 

REVIEW BY THE COURT. 

The Supreme Court of Connecticut, review- 
ing the case and deciding there was no error in 
the trial, presents the following statement and 
discussion of the law applicable thereto: 

By accepting from the bank and using, as 
she did, the deposit book, in which articles 13 
and 15 of the by-laws were printed, Mrs. Chase 
assented to these regulations, and they became 
a part of the contract of deposit for the protec- 
tion of the bank and the depositor, and binding 
alike upon both. Eaves v. People’s Savings 
Bank, 27 Conn. 229-231. 

By the language of article 13, in the absence 
of any modifying agreement the bank ‘was au- 
thorized to pay deposits and dividends only to 
the depositor or his attorney, or in case of his 
death to his legal representative; and the bank 
could not avoid liability for a payment made 
upon a forged order to one who had fraudulent- 
ly obtained possession of the deposit book, even 
by showing that such payment was made in 
good faith, and in the exercise of ordinary care, 
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and in accordance with the general practice 
among savings banks. Eaves v. People’s Sav- 
ings Bank, supra. 

It was evidently for the purpose of relieving 
the bank from so great a liability that the pro- 
visions of article 13 were modified by those of 
article 15. It was undoubtedly learned from 
experience that the depositors of a savings bank 
were so numerous that they could not all be 
personally known to its officers, that many of 
them were unaccustomed to writing, that they 
frequently kept their bankbooks where they 
were accessible to others, and that therefore in 
some instances competent officers, in the exer- 
cise of proper care and caution, would fail to 
detect forgeries and prevent imposition by per- 
sons presenting deposit books. It was clearly 
to protect itself against losses from such impo- 
sitions, and not from losses which it was its 
duty to prevent, and which by the exercise of or- 
dinary care it could prevent, that article 15 was 
adopted. By its provisions the bank was not 
relieved from its duty to exercise ordinary care 
to prevent payment to the wrong person, even 
though such person presented a deposit book, 
and in accepting this regulation the depositor 
agreed to bear the loss of a payment to the 
wrong person presenting the deposit book only 
to the extent that the bank acted reasonably. 

The by-law in question was therefore not a 
sufficient authority to the bank for payments 
negligently made to Mrs. Keith, and the court 
did not err in not charging the jury in accord- 
ance with the first request. 

Nor did the trial court err in not charging in 
accordance with the second and third requests. 
Article 15 furnished a complete defense against 
liability for payments to Mrs. Keith made by 
the bank in the exercise of reasonable care. The 
second and third requests must therefore rest 
upon the claim that, under the doctrine of con- 
tributory negligence or of estoppel, the bank 
would not be liable even for payments negli- 
gently made, if it also appeared that Mrs. Chase 
was negligent in not notifying the bank of the 
fraudulent acts of Mrs. Keith, or in not taking 
proper care of her bankbook. If the question 
whether Mrs. Chase was negligent in these mat- 
ters were a material one in this case, it may well 
be doubted whether the jury would have been 
justified in finding, upon the facts, that the exer- 
cise of reasonable care by Mrs. Chase to prevent 
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the bank from being imposed upon required her 
to give notice in April, 1902, of her daughter's 
fraudulent acts, or to keep her bankbook more 
securely than she did before she learned tha: 
her daughter had wrongfully obtained posses- 
sion of it and drawn money upon it. Mrs. 
Chase knew that, by the by-laws of the bank, 
“neither the principal nor interest of any de- 
posit” would be paid to any person “unless the 
depositor’s book” should be presented. Upon 
learning of her daughter's acts she at once put 
the book where her daughter could not get 
possession of it. Can it be said that ordinary 
care required Mrs. Chase to anticipate that 
her daughter, without having possession of the 
deposit book,might continue to draw her money, 
by procuring, as she did, by fraud and forgery, 
a new book to be issued? As to Mrs. Chase's 
alleged carelessness in leaving her bank book 
where Mrs. Keith could obtain possessicn of it, it 
appears that she kept it locked with other 
valuable papers in a bookcase drawer in the 
hallway on the second floor of her dwelling, 
with the key in her own sleeping room. Can 
deposiiors in savings banks be reasonably re- 
quired, under ordinary circumstances, to take 
greater precautions in keeping their bankbooks? 
And especially could Mrs. Chase be reasonably 
expected to take greater precautions to prevent 
her own daughter from obtaining possession of 
the book before she learned that she had wrong- 
fully drawn money upon it? 

But without deciding whether there was suffi- 
cient evidence to go to the jury upon the ques- 
tion of Mrs. Chase’s negiigence, had that been 
a material inquiry in this case, we hold that 
the bank would not have been exonerated 
from liability for payments negligently made 
by its officers to Mrs Keith, even if the jury 
could have properly found from the evidence 
that Mrs. Chase was guilty of the claimed 
negligence. This is not an action based upon 
the negligence of the bank, in which Mrs. 
Chase was required to prove that she exer- 
cised due care. It is an action to recover 
money deposited by Mrs. Chase with the bank, 
and which the bank contracted, as declared in 
the deposit book, to repay to Mrs. Chase or 
to her order, or to her legal representative, 
upon presentation of the book. Eaves v. People’s 
Savings Bank, supra. From its absolute under- 
taking to pay to the depositor or his order, 
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irticle 15 relieves the bank in cases of pay- 
ments made in good faith and in the exercise 
{ ordinary care to persons presenting the book, 
even through such payments are made upon 
forged orders. As we have already shown, no 
greater protection than this was intended to be 
afforded the bank by the provisions of article 
15. Even if Mrs. Chase was negligent, as 
laimed, that did not excuse the bank officers 
from exercising ordinary care to prevent one 
who they knew was not a depositor from ob- 
taining money upon a forged order, nor relieve 
the bank from liability for payments negligently 
made to the wrong person. The question of 
contributory negligence is not involved in the 
case. If the bank officers failed to exercise 
ordinary care in making the payments to Mrs. 
Keith upon forged orders, the bank was liable 
to Mrs. Chase for the sums so paid. If the 
officers exercised such care, the bank was re- 
lieved from liability by the provisions of article 
15 of its by-laws. 

If the alleged negligence of Mrs. Chase had 
been proved, it would not have estopped her 
from claiming that the orders were forged, if 
the bank was also negligent in not ascertaining 
that fact. If the bank officers were thus negli- 
gent, the facts would fail to show any such 
equity in the bank as would enable it to invoke 
the principle of equitable estoppel against the 
plaintiff. 
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The trial court rightly declined to instruct 
the jury as to the effect upon the question of 
the bank’s negligence of the particular facts re- 
ferred to in the fourth request. The question 
was one of reasonable care under all the cir- 
cumstances, and these facts, with others, were 
properly left to the consideration of the jury in 
determining whether the bank had exercised 
that degree of care. 

Mrs. Chase claimed that it appeared from the 
evidence that the bank was guilty of negligence 
in failing to make proper examinations and com- 
parisons of the handwriting and signatures of 
the orders and the letter for the purpose of as- 
certaining whether they were genuine, in not 
having the signature of Mrs. Chase for refer- 
ence and comparison, and in issuing anew bank 
book to Mrs. Keith without requiring proper 
proof of the destruction of the first one, or at- 
tempting to ascertain whether the signatures 
to the bond presented by Mrs. Keith, were gen- 
uine. The question whether the bank officers 
were guilty of negligence in making these pay- 
ments in the manner they did was one of fact, 
and was fairly submitted to the jury and decid- 
ed against the bank. 

An examination of the evidence fails to con- 
vince us that the trial court erred in denying the 
bank's motion for a new trial upon the ground 
that the verdict was against the evidence. There 
is no error. 


THE COMMERCIAL NATIONAL BANK, OF CHICAGO. 


The directors of the Commercial National, of 
Chicago, have elected Ralph Van Vechten sec- 
ond vice-president, and N. R. Losch, cashier. 
Mr. Van Vechten, whose name is so familiar 
to the banking world, has been the cashier of 
the Cedar Rapids National Bank, of Cedar 
Rapids, lowa, since 1887. In 1904 he was 
made treasurer of the American Bankers’ Asso- 
ciation, after having served three years as a 
member of the executive council. 

Mr.Van Vechten’s quiet, unostentatious man- 
ner, together with his knowledge and ability as 
a banker, attracted the attention of James H. 
Eckels, the president of the Commercial Na- 
tional, and led him to tender the position to 


Mr. Van Vechten. 
tional and Mr. Van Vechten are to 
gratulated. 

Mr. Losch has been for some time one of the 
assistant cashiers, and his promotion is a well 
merited one. 

Mr. H. E. Smith and Wm. T. Bruckner have 
been advanced to assistant cashiers. 

The growth of the Commercial National, that 
made it imperative to increase its official staff, 
has also made it a necessity for the bank to 
secure larger quarters, and it has purchased a 
site at the corner of Clark and Adams streets, 
and will shortly erect a handsome bank build- 


ing. 


Both the Commercial Na- 
be con- 
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THE COMPTROLLERS REPORT. 


HE 42d annual report of the comptroller of 
the currency for the vear endedOctober 31, 
1904, has been submitted to Congress. The 

increase of the number of reporting banks is 
from 5,042 on September 9, 1903, to 5,412 on 
September 6, 1904. There has been an increase 
in every item of resources, excepting United 
States and other bonds on deposit in the 
treasury department, to secure public deposits, 
and the holdings of silver and legal tenders. 
The principal increase has been in loans and 
discounts, the amount of increase being $244,- 
704,647, the total being $3,726,151,419. There 
has been a substantial increase in capital, surplus 
and undivided profits, and there has been a net 
increase in deposits of $597,804,693, to a total 
of $5,130,235,940. 

The reported capital of national banks, as of 
the first Monday of July, 1904, was $770.594,- 
535. divided into 8,834,404 shares, held by 318,- 
735 shareholders. Of these, 1,858,448 shares 
were held by 104,534 women; nearly one-third 
of the shareholders being women, and their 
holdings approximating one-fifth of the entire 
stock of the national banks. 

The report contains full information concern- 
ing the organization of national banks, volun- 
tary liquidations, expiration and extension of 
charters, insolvent national banks, circulation 
and profit thereon, the stock of money in the 
world, and the banking power of the world. 
Full statistical information is given as to state, 
savings and private banks, and loan and trust 
companies; the growth of banking in the 
United States ; and concerning banking in the 
island possessions. 

From the figures given, the most marvelous 
growth in the wealth and commercial import- 
ance of the United States is shown. But in spite 
of this, says the comptroller, “‘we do not seem 
to be taking our proper rank and position in for- 
eign and- international banking.” The comp- 
troller recommends that national banks, having 
a capital of $1,000,000 or more, and located in 
the reserve cities, or central reserve cities, be 
specifically authorized to buy and sell foreign 


exchange; to accept bills drawn on themselves, 
payable not to exceed four months after sight, 
and to issue letters of credit; and also to open 
and maintain such offices, agencies or branches 
as may be necessary to conduct this business in 
foreign countries, and in Porto Rico, the Phiiip- 
pine Islands, the Hawaiian Islands, and the 
Panama Canal zone. 

The Comptroller also recommends that an 
act be passed repealing the limitation on the 
proportion of the circulation of any bank which 
may be issued in notes of the denomination of 
$5. The evident intention of Congress in in- 
corporating this restriction in the act of March 
14, 1900, by which notes of the denomination 
of $5 are limited to one-third of the amount 
issuable by any association, was to limit 
the total issue of notes of that denomination 
to one-third of the aggregate amount issued. 
As a matter of fact, this proportion has 
not been exceeded since 1874. For the year 
prior to the passage of the act, National bank 
notes of this denomination amounted to but 31 
per cent. of the total, and this percentage de- 
clined to zi per cent. in 1900, and to 16.1 per 
cent. in 1902, and at the date of last report of 
condition amounted to 13.6 per cent. The 
scarcity of notes of this denomination and the 
great convenience it is to the banks in the 
smaller communities to be able to issue notes 
of $5 to the amount of their whole circulation 
as formerly, leads the comptroller to strongly 
recommend that this restriction be repealed. 

The Comptroller again renews the recom- 
mendation contained in his report of December 
I, 1902, for the repeal of section 9 of the act of 
July 9, 1882, which limits the amount of lawful 
money which may be deposited with the Treas- 
urer of the United States by National Banks, 
reducing their circulation to $3,000,000 during 
any calendar month. The reasons which lead 
to the enactment of this restriction have ceased 
to exist, and there does not appear to be any 
good reason why it should be continued in 
force. 





INQUIRIES AND CORRESPONDENCE. 


INQUIRIES AND CORRESPONDENCE. 


HIS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 


charge. 
is made to the contrary. 


The names and places of those submitting inquiries are published, unless special request 


For unpublished replies, of a private nature, a reasonable charge is made. 


A Question of Disputed Signature. 


Consideration of a case where a bank claims its customer's signature to a check is genuine, and the depositor denies it. 


BANK, } 
PITTSBURG, TEXAS, January 9, 1905. § 
Editor Banking Law Journal: 

DEAR SIR:—About September 2oth last a 
customer of ours deposited with us collateral to 
secure a contemplated line of credit, stating he 
was going to Dallas and other Texas points for 
the purpose of buying stock. On the 28th of 
September a check for $152 came through a 
Dallas bank, and we promptly paid the same. 
About the 1st of October our customer discov- 
ered this check was either a forgery, duplication, 
or a transfer of his signature to the check; that 
he knew nothing about the check. He says that 
on the night of September 25th, after he had re- 
turned from his trip to Dallas, a stranger came 
to his home, situated about a mile from our 
town, and asked to spend the night with him, 
which he readily granted. About 9 o’clock on 
that evening, while in conversation with the 
stranger (who gave his name as John D. James), 
our customer says he spoke of suffering from a 
slight illness; the stranger stated that he knew 
of a medicine that would cure him, and request- 
ed his name and address, which our customer 
promptly gave; the stranger then immediately 
became restless, and stated that it was import- 
ant that he should be in some town west of here 
the next morning to meet a friend; and about 
11 o'clock at night he left our customer's house 
to catch a train due at 3 o'clock. The next day 
the check above referred to was deposited in 
the Dallas bank for collection, made payable to 
John D. James. 

We take the position that the signature is 
genuine; and our customer says that, while it 


is like his signature, it is only a forgery or dupli- 
cation of the same. 

There is now a friendly suit pending between 
our customer and the bank to determine who 
shall lose the $152. 

We have submitted this check with others of 
the customer to several persons of large and ex- 
tensive experience in comparing handwritings, 
and it is their opinion that the signature is genu- 
ine. ; 

The purpose of this letter is to ask if you can 
cite us a case :n point, and the result of same. 

CASHIER. 


Aunswer:— We know of no case hav- 
ing facts similar to the one presented. 
Whether the disputed signature in ques- 
tion is genuine, or is a forgery, is a 
question of fact which will have to be 
decided by the jury. Thefact that the 
depositor denies its genuineness does 
not necessarily establish its spurious 
character. He may be forgetful or mis- 
taken. In acase published in the Jour- 
nal for October, 1903 (See page 680) a 
depositor denied the genuineness of her 
signature to a check and had a verdict 
of ajury in her favor, but the Supreme 
Court of the state (Alabama) sent the 
case back for a new trial, as the weight 
of the evidence was to the effect that 
the signature was genuine. Experts 
differed as to the genuineness, testify- 
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ing from a comparison of the disputed 
with an admittedly genuine signature, 
but two of the officers of the bank testi- 
fied positively in this case that they had 
seen the depositor sign the check and 
get the money. So this made a pecu- 
liarly strong case for the bank. 

Your depositor tells of a stranger who 
came to his home and that he gave the 
stranger his name and address. He ase 
serts that the signature is either a for- 
gery, duplication, or a transfer of his 
signature to the check; but that, while 
it was like his signature, he did not put 
it to the check. Could he not be mis- 
taken in this? He was suffering from a 
slight illness when he wrote his name 
for the stranger; might he not himself 
have put it on the check? You say you 
have submitted this check with others 
of tae customer to several persons of 
large and extensive experience in com- 
paring handwritings, and it has been 
the universal opinion that the signature 
is genuine, and that is the position you 
take. 

Most of the Texas cases relating to 
disputed signatures involve the attempt 
to prove the signature genuine where 
the alleged signer is dead, as in case of 
a disputed signature to a codicil (Ken- 
nedy v. Upshaw, 64 Tex. 411); or dis- 
puted signature to a note where the 
maker is dead (Hanley v. Gaudy 28 
Tex. 211; Smyth v. Caswell, 67 Tex. 
567). 

But there is one case in Texas (Wil- 
liams v. Deen, 5 Tex. Civ. App. 575) 
where a party denied in court that his 
signature was genuine, and this case 
may be of value to you as showing what 
evidence is admissible to the contrary 
in such acase. Inthis case the plain- 
tiff sued for the conversion of certain 
cattle; the defendant relied upon a 
written contract of sale of the cattle; 


LAW JOURNAL. 


the plaintiff denied execution; the de- 
fendant offered to prove by a witness 
that he was familiar with the handwrit- 
ing of plaintiff, having at different times 
seen him write, and that the signature 
to the instrument was the geuuine sig- 
nature of the plaintiff. The testimony 
was objected to upon the ground that 
it was not shown that such witness was 
an expert in handwriting; furthermore 
that, even if expert testimony, it was 
inadmissible because the plaintiff was 
himself present testifying in relation to 
his signature. But the court held that 
if one is acquainted with the handwrit- 
ing of another, from having seen him 
write, he can testify to said handwrit- 
ing, whether he is an expert or not. It 
is where the handwriting is sought to 
be proved by comparing it witha writ- 
ing that is acknowledged or proven to 
be genuine, that expert testimony is 
required. It was also held that the fact 
that the party whose handwriting is 
sought to be proven is present and 
denies its genuineness, does not pre- 
vent contrary evidence being given. 

The Supreme Court has also held 
(Kennedy v. Upshaw) that the jury can 
determine the genuineness of the sig- 
natur> from an examination of the 
paper before them. 

In your case, therefore, it may be 
that you will be able to establish to the 
satisfaction of a jury the genuineness 
of the disputed signature, notwithstand- 
ing the contrary statement of your de- 
positor, who does not outand out say it 
isaforgery, but that it is either a forgery 
or a transfer of his signature to the 
check. 

There might be also some possible 
ground of maintaining that the de- 
posior was negligent in providing this 
signature to a stranger. ; 

In the Journal for July, 1904 (page 
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.87) you will see a statement of the 
‘exas law upon the question whether, 
vhere a party cashes a check for a 
stranger without identification, this re- 
lieves the bank from the operation of 
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the rule that banks are presumed to 
know their customers’ signature; but 
this is a different question from the one 
here presented. 


Words of Promise In Promissory Note. 


Opinion expressed that there is no legal difference between “ we or either of us” and “ we and each of us.” 


NAT’L BANK OF THE REPUBLIC, } 
SALT LAKE City, December 28, 1904. 
Editor Banking Law Journal: 

DEAR SiR:—In your opinion, what is the 
legal difference in the use of “we or either of 
us” and “we and each of us” when there are 
two or more makers to a note. If there is a 
difference, which in your judgment is preferable ? 

W. F. ADAMS. 


We think there is no dif- 
ference, in legal effect, between a promis- 
sory note signed by two or more 
makers wherein the promise is ‘‘we or 
either of us” and one wherein the prom- 
ise is ‘‘we and each of us.” In either 
case such a note would be held joint and 
several. Probably ‘‘we or either of us,”’ 
would be preferable in view of the fact 
that this form has been passed upon in 
two or three cases and expressly held 
to be joint and several; while we have 
not run across any case deciding upon 
‘‘we and each of us” in a promissory 
note. On the other hand, the word 
“either,” in strict definition, refers to 
one of two, although it is often used 
with reference to a larger number. 
The cases in which ‘‘we or either of 
us” promise to pay, in a promissory 
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note, has been held to make the note 
joint and several are Pogue v. Clark, 
25 Ill. 333; Harvery v. Irvine, 11 lowa, 
82; Bank v. Fowler, 36 Ohio St. 524. 
In the first of these cases it was held 
that according to the legal effect of the 
note, the makers were jointly liable for 
its payment, and the fact that it was 
also several made it none the less a 
joint promise. 

We reason that the words ‘‘we and 
each of us’’ equally import a joint and 
several obligation because the ordinary 
form of joint and several note provides 
‘‘we jointly and severally promise to 
pay” etc. This is equivalent toa pro- 
vision that ‘‘we jointly and each of us 
severally promise’ etc. In a Massa- 
chusetts case case (Bradlee v. Boston 
Glass Co. 16 Pick. 347,) the court said: 
‘*The words ‘jointly and severally’ are 
quite decisive. The word ‘severally’ 
must have its effect; and its legal effect 
was to bind each of the signers.” 

Therefore our conclusion, as above 
stated, is that there is no legal differ- 
ence between the two forms stated in 
the inquiry. 


Negotiable Instruments Law. 


NEWARK, N. J., December 28, 1904. 
Lditor Banking Law Journal: 
DEAR SIR:—Will you kindly advise me whether 
the State of Missouri has the Negotiable Instru- 
ments Law, and oblige. PRESIDENT. 


Answer:—The state of Missouri has 
not as yet enacted the Negotiable In- 
struments Law. 
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Deposit Slip as Contract. 


Effect, as contract, of clause in deposit slip considered ; and question whether terms are sufficient to authorize bank ‘o 
send a check for collection direct to the drawee, and to charge back the amount, in the event 
of dishonor of drawee’s remittance draft. 


TACOMA, WASH., December 17, 1904. 
Editor Banking Law Journal: 
DEAR SIR :—I enclose herewith a copy of the 
deposit slip used by us, and which you will 
notice contains at its head the clause ‘ Subject 





Deposited With 
— BANK 


Subject to Conditions Below 





Gold 
Silver 
Currency 


CHECKS: 


{@™ In receiving checks for de- 
it payable elsewhere than in 
acoma, this bank assumes no res- 
ponsibility for the failure of any 
of its direct or indirect collecting 
agents,whether the collecting agent 
be the person or concern on which 
the check for collection is drawn 
or not, and shall only be held liable | 
when proceeds in actual funds or 
solvent credits shall have come into 
its possession. Under these condi- | 
tions amounts previously credited 
may be charged back to the depos- 
itor’s account. In making this de- 
posit the depositor hereby assents 
to the foregoing conditions. 


to conditions below,” which calls the attention 
of the depositors to its conditions. I would ap- 
preciate your opinion relative to its force. Under 
these conditions, are we not authorized to charge 
back the full amount credited on a check in the 
event of having forwarded the check deposited 
with us direct to the bank upon which it is drawn 
and receiving therefor a draft drawn on some 
reserve centre other than Tacoma, which drait 
itself should be dishonored. In the case just 
supposed, it will, of course, be impossible for us 
to secure the return of the original item, inas- 
much as that was duly paid when presented. 
But all that we would have would be the draft 
received from our correspondent. It seems to 
me that we could, as our deposit slip contains the 
phrase under its conditions *‘ amounts previously 
credited” and not “items previously credited,” 
etc., “may be charged back.” 
VICE-PRESIDENT. 


Answer—The courts generally hold 
that it is negligence for a bank, receiv- 
ing a check for collection upon an out- 
of-town bank, to mail it direct to the 
drawee; and, under the rule of law, if 
the drawee fails, and its remittance 
draft is unpaid, the sending bank would 
generally be held liable to its depositor 
for the loss sustained. In some cases 
the sending bank has escaped : liability 
by proving that, even had the draft 
been sent to a third party for present- 
ment to the drawee, its amount could 
not have been collected, and so that 
there was no loss as a result of the neg- 
ligent mode of presentment. 

But, of course, it is entirely compe- 
tent for any bank to agree with its de- 
positor that it may or shall send checks 
direct to the drawee, and that the de- 
positor, and not the bank, shall take 
the risk of the drawee’s remittance draft 
being collectible. The question is, in 
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this instance, whether the clause print- 
ed on the ticket has the binding force of 
an agreement with the depositor; sec- 
ondly, if so, whether its terms are 
sufficient to constitute an agreement of 
the depositor that the bank may send 
nis deposited checks direct to the drawee, 
receive latter’s remittance draft in pay- 
ment, and that in case of failure of 
drawee,after receiving check, whetherit 
has or has not sent its remittance draft, 
the depositor will stand any loss sus- 
tained. Banks sometimes charge up 
checks drawn on themselves and fail 
before sending any draft in remittance. 

It is our opinion that a clause on a 
deposit slip, such as shown, ‘‘subject 
to conditions below,”’ used by the de- 
positor in making his deposit, has the 
binding force of a contract or agreement 
by the depositor with the bank. It will 
so bind him, according to the decisions, 
if it can be proved that he has knowl- 
edge of it when he makes the deposit. 
It has een held in some cases, with 
reference to clauses in pass-books, 
where the depositor has positively sworn 
that he never read them and was not 
aware of their terms, that they were 
not binding as contracts, knowledge not 
being proved; but where a depositor, 
or his depositing agent, fills out a de- 
posit slip with the signature of the de- 
positor subscribed to the statement 
‘deposited with - Bank, subject 
to conditions below, by John Smith,” 
we do not very well see how depositor 
can plead ignorance or want of knowl- 
edge of the conditions. We think it may 
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fairly be assumed that a clause, such as 
shown on the deposit slip, will bind the 
depositor equally as if he had signed an 
agreement with the bank binding him 
to the conditions stated. 

Then, are the conditions sufficient in 
terms to authorize the bank to send a 
check direct to the drawee and charge 
back the amount in the event the 
drawee’s remittance draft is dishonored 
because of the latter’s failure? 

We think so. While the clause does 
not in express terms authorize the bank 
to send a check direct to the drawee, 
the authority of the bank so to do is 
clearly to be inferred from the lan- 
guage that the bank assumes no res- 
ponsibility for the failure of a collecting 
agent on which the check is drawn; 
that the bank shall only be liable when 
the proceeds of the check have been re- 
ceived by it in actual funds or solvent 
credits; and that underthese conditions 
—i.e.,in case of failure of the drawee to 
whom a check has been sent as collection 
agent—amounts previously credited 
upon the deposit of such items may be 
charged back to the depositor’s account. 
We think this agreement is probably 
as strong as could be made as a protec- 
tion to bank against loss from the fail- 
ure of out-of-town correspondents, and 
that it sufficiently provides the authority 
to the bank to send checks direct to 
drawees, the doing of which, without 
such authority, would be an act of legal 
negligence for which the bank would 
ordinarily be responsible. 


Stock Pledge—Bank Collection. 


The states in which necessary for a pledgee to record title on books of corporation—Questions concerning bank protection 
with reference to collection of out-of-town items; also as to recovery of collection proceeds in hands of failed bank, 


NEw YORK, January 6, 1905. 
Editor Banking Law Journal: 
DEAR SiR:— Referring to article on first 


page of your November number, can you in- 
form me in what states “it is still necessary for 
a pledgee of stock in a corporation to record his 
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title upon the books of the corporation in order 
to perfect his security as against an attaching 
creditor of the pledger ?” 

Also referring to article on page 758. Can 
you give any suggestions as to how a bank can 
protect itself on out-of-town items, credited to 
the depositor on receipt, where the collecting 
agent fails; especially if the bank to which the 
item is sent sends it toa bank in some other 
town, and expressly disclaims responsibility for 
acts of its agent when acknowledging receipt 
of the items. My understanding is that, under 
New York decisions, where an out-of-town item 
is paid by the drawee, but the money is not re- 
mitted owing to the suspension of the collecting 
out-of-town bank, the responsibility rests upon 
the New York bank receiving the item. Ap- 
parently, under the United States Circuit Court 
ruling, such items can be treated as Trust items, 
provided the instructions are for prompt remit- 
tance rather than credit. Would this point be 
covered under the United States decision if, in 
sending a Macon item to a bank in Augusta 
‘**for collection and remittance,” the Augusta 
bank was requested, in forwarding to Macon, to 
use the same instructions ? 

Judging from “Answers to Correspondence,” 
on page 850, in the December number, had the 
collecting bank referred to on page 758, remitted 
check and failed before it was paid, then the 
Trust relation would have been terminated, and 
the bank owning the item would rank as an 
ordinary creditor. 

Yours very truly, 
WILLIAM A, FORRESTAL. 


Answer:—1. The Boston Clearing 
House have recently published a list of 
states showing those in which neces- 
sity exists for book transfer, those in 
which there is no necessity, and those 
wherein there is still doubt. This has 
been prepared by competent counsel. 
By writing to Mr. Ruggles, the mana- 
ger, he will doubtless send you one, 
which will give you more detailed and 
satisfactory information, than our space 
here will permit to be given—in view 
of the exceptions and qualifications 
connected with the laws of many states. 

2. The New York rule is that the ini- 
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tial bank is liable for the defaults of iis 
selected correspondent, on the ground 
that the correspondent is the agent of 
the initial bank only, and not the sub- 
agent of the owner of the paper who 
deposits it for collection. But this rule 
may be modified or negatived by proof 
of a special agreement to the contrary. 
How, then, can a New York bank ‘‘pro- 
tect itself on out-of-town items, credit- 
ed to the depositor on receipt, where 
the collecting agent fails, especially if 
the bank to which the item is sent sends 
it to a bank in some other town and ex- 
pressly disclaims responsibility for acts 
of its agent when acknowledging re- 
ceipt of the items?” By like disclaimer 
of responsibility in form of an agree- 
ment binding on its depositor. Banks 
often print notices in pass-books, limit- 
ing their liability upon out-of-town col- 
lections. If the depositor reads these, 
he is bound by deposit thereunder. If 
he denies knowledge thereof, then it is 
not certain that he can be held; it will 
depend upon whether a jury believes 
him, for if he can establish to the satis- 
faction of a jury that he never read or 
was aware of the pass-book notice, it 
would not bind him as a contract. A 
still better method, we think, is by 
clause upon the deposit slip. In acom- 
munication from a bank in Tacoma 
which we publish in this number, we 
illustrate a form which, it seems to us, 
would be effective. Read our discus- 
sion elsewhere upon the effect of such 
a clause as a contract, binding on the 
depositor. 

The above relates to the question of 
responsibility between depositor and 
initial bank. Concerning the separate 
question whether the bank at the other 
end of the line which collects the pro- 
ceeds and then fails, is debtor or trustee: 
The U.S. Circuit Court in case pub- 
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lished at page 758, November number, 
holds that where a draft is received with 
instructions to ‘‘collect and remit,’’ the 
bank which has collected the proceeds 
and failed before remitting holds them 
as agent, not debtor, and that the ad- 
ditional fact that the instruction to re- 
mit specified a request that it should be 
in New York exchange, did not change 
the relation from agent to debtor. 

The theory of this decision is that 
the bank sending the item did not in- 
tend or authorize that the proceeds 
should be placed to its credit or deposit- 
ed so as to make the collecting bank its 
debtor, but that the proceeds were to 
be promptly remitted to it, preferably 
by N. Y. draft. It is asked with refer- 


ence to this decision whether a N. Y. 
bank could insure the proceeds being 
held in trust, and not as debtor, in case 
the item was to be handled by two other 
banks, by not only instructing the first 


correspondent bank to ‘‘collect and re- 
mit,’ but requesting that bank to so 
instruct the last. If the instructions 
were followed by the intermediate bank, 
that result would follow. But, suppose 
the Augusta bank had a credit account 
with the Macon bank, and included this 
item with others for credit, to be re- 
mitted for at some later period. It 
would seem that if the initial indorse- 
ment of the item was for collection and 
remittance, this would operate as notice 
of the limit of authority conferred upon 
the Augusta bank, and would prevent 
the item being used as a basis of credit 
by the Macon to the Augusta bank. 

It is further suggested that had the 
bank referred to in the decision of the 
U.S. Circuit Court, actually remitted 
its check, before it failed, then its re- 
lation would have been changed from 
agent or trustee to debtor. Not at all 
—under the theory of that decision. In 
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fact, the court in discussing the ques- 
tion assumed, what was not the fact, 
that it had remitted. It said: ‘‘When 
the direction was given to remit in New 
York exchange, and when the bank 
there, in compliance with that request 
or direction, did sv, does the evidence 
here require the court to hold that they 
intended to, and did, put an end to the 
trust relation existing between them, 
and substituted for it the relation of 
debtor and creditor ?”—holding that it 
did not. 

True, in the December number, at 
page 850, we cited decisions to show 
that where a bank, which collected pro- 
ceeds, was authorized to and did remit 
its own draft, then failed, it was debtor 
and not trustee. But those decisions 
were cited with special reference to the 
law in the states of Oregon and Wash- 
ington, and it only illustrates the un- 
fortunate condition of conflict between 
the courts of this country upon many 
phases of the collection problem. For 
example, directly contrary to the U. S. 
Circuit Court decision above referred 
to, we cited in the December number a 
Tennessee decision squarely in con- 
flict therewith. The supreme court 
of Tennessee has held that where a 
draft was indorsed to a bank for col- 
lection, with directions to remit New 
York Exchange, and the bank sent its 
check for the proceeds and failed, no 
trust existed; the direction to remit in 
N. Y. Exchange was virtually an ex- 
press direction not to send the identical 
moneys collected, nor to hold them 
separate, but equivalent to an agree- 
ment that the bank might use the 
money collected and pay the creditor 
by its check on New York; that any 
understanding whereby the bank is to 
use the identical moneys collected and 
substitute its own obligation, destroys 
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all idea of a trust; and some courts 
have held that no trust arises where 
remittance by check is justified by gen- 
eral custom, 

Unless we are to arrive at a condition 
where every collecting bank in the 
country shall become so sound as to 
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preclude all idea of failure, we should 
have a uniform code or system of rules 
governing bank collections to cover the 
entire country. The Negotiable In- 
struments Law does not touch many 
vital phases of this subject. 


Check With Alternative Drawee. 


NEW YORK, January 12, 1905. 
Editor Banking Law Journal: 
DEAR SIR :—Is the following form of check 
a negotiable instrument ? 


COIN SAVINGS BANK, 
Boston, Mass, /anuary 4, 1905. 
Pay to the order of Robert Jones 


Four hundred no.100 ..............$400 
Peter Styles, Treasurer. 
Payable at the 
Enterprise Nat. Bank, Boston, Mass. 
or at the 
Tenth National Bank, N.Y. 


Kindly reply in Journal. A. B. 


Answer:—The check is not negoti- 
able. The Negotiable Instruments Law 
provides that ‘‘a bill may be addressed 
to two or more drawees jointly whether 
they are partnersor not; but not to two 
or more drawees in the alternative or 
in succession,”’ The theory is that it 
does not point out the drawee with suffi- 
cient certainty. And yet, we think the 
interests of business would be better 
served by a rule making such an in- 
strument negotiable. 


AMERICA’S PREMIER TRAIN. 


There is no class of business men to day to 
whom time means so much as to the bankers. 
Particularly in the large money centers, for it is 
there that the great business transactions are 
consummated within a few hours, and the sav- 
ing of a few hours often means the saving of 
millions. It was with this idea in view that the 
management of the Lake Shore and the New 
York Central established a twenty hour train 
between the two great cities, New York and 
Chicago. 

This train, which is known as the “Twen- 
tieth Century Limited,’ is unquestionably the 
foremost representative of the great trains of the 


world. And the management of these great 
railroads have so arranged its schedule of leav- 
ing and arriving at the two cities named that, a 
busy man can transact practically a day’s busi- 
ness in either city and arrive in the other the 
following day in time to transact a full day's 
business there. 

This luxurious train often acquires a speed 
of 85 miles per hour, which is done with perfect 
safety, owing to the roadbed, track, equipment 
and discipline of employes and other operating 
conditions, which are as perfect as human skill 
can make, them. 





FIFTY YEARS OF PROGRESS. 


FIFTY YEARS OF PROGRESS.* 


T seems appropriate to the occasion, to 
refer to a very few of the many mar- 
velous changes in business conditions 

and conduct that have taken place 
within my own business life of half a 
century, to contrast 1854 with 1904, and 
to do this with an especial reference to 
your department of work. All of us 
who require credit for ourselves, and 
extend credit to others, are conscious 
of the trials and tribulations that we 
have to contend with daily in the man- 
agement of our business. These diffi- 
culties are outlined in your Articles of 
Association, and I have no doubt that 
at times many of you have been inclined 
to despair of ever ‘‘restoring to recti- 
tude the warped state of things.” Be- 
cause of this, it may be that a slight 
sketch of some of the conditions which 
existed fifty years ago, of some of the 
changes that have taken place since 
then, and also a few references to the 
conditions existing to-day, may help to 
make us all better satisfied with what 
has been accomplished in the past, bet- 
ter contented with the present, and 
more hopeful of securing improved 
conditions in the future. 

These changes and conditions are the 
more interesting and instructive from 
the fact that they have been coincident 
with and have largely contributed to 
the most wonderful development of 
Agriculture, Mining, Manufacturing 
and Commercial growth in our country 
that has ever been known in the history 
of the world. 


Address by William Whitman, Boston, 


Mass., to the Credit Men’s Association. 


OUR CURRENCY OF THE PAST AND PRESENT. 


A few words about the currency. All 
economists agree that a sound currency 
is the basis of commercial prosperity. 
In 1854 we had an unsound, depreciated, 
and unsatisfactory currency. This was 
caused through that power to issue 
paper money which was granted with- 
out proper restrictions or control, to 
Corporations, by the different States. 
I have vivid recollections of the innu- 
merable counterfeit bank notes in cir- 
culation at that period; many of them 
so skilfully executed that the cleverest 
experts were often deceived. At that 
time ‘‘Counterfeit Bank Note detec- 
tors” were in almost universal use 
among merchants, banks, bankers, and 
others receiving paper money. No one 
was safe without them—nor especially 
safe with them. There were many of 
these detectors published containing 
facsimiles and descriptions of known 
counterfeits. The bank notes of many 
of the States were not current in other 
states. Collections in the South and 
West were made difficult because of 
this depreciated currency and the high 
premium charged for drafts on finan- 
cial centres. The currency remained 
unsatisfactory until the passage of the 
National Bank Law. Under this Law 
the power to issue money is derived 
from one central authority, —the United 
States. 

National banks are subject to legal 
restrictions and to government super- 
vision. Their officers are liable to severe 
penalties for abuse of trust, and stock- 
holders in the banks are liable to be 
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called upon for an amount equal to 
their holdings. Their notes bear upon 
their face an impress of the national 
government, whose bonds secure and 
guarantee their payment. 

Under such rules and regulations as 
have been established by national au- 
thority, our currency is now absolutely 
safe, as well as national. Fifty years 
ago, long terms of credit were given. 
Failures in business were altogether 
too numerous. I remember very dis- 
tinctly that, at about that period, the 
credit given on Cotton Goods by manu- 
facturers’ agents to the jobbing trade, 
varied from eight to twelve months’ 
time. The Warof the Rebellion brought 
an end to such long credits. 


TRANSPORTATION FACILITIES, 


In 1854, our transportation facilities 
were exceedingly limited. At that 
time there were only 19,195 miles of 
railroads in the United States, while in 
1903 there were in operation 203,132 
miles, or about two-fifths of the total 
railroad mileageof the world. Inother 
words, there are more than ten times 
as many miles of railway in the United 
States now as there were fifty years ago. 

The rate of speed on railways has 
also been more than doubled during 


“FOUR TRACK 


The New York Central has just issued No. 33 
of the “Four Track Series,’ which is without 
doubt the handsomest book of the kind ever is- 
sued by a railroad company. 

There is no doubt that the distribution of such 
information, as is contained in this booklet, 
throughout all of the great countries of the 
world, tends to keep turning the wheels of 
American commerce. 

This number 33 of the ‘Four Track Series” 
contains 64 pages and 117 illustrations, all mag- 
nificent half-tones reproduced from _photo- 
graphs. They include exterior and interior 
views of the Grand Central Station, as well as 
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that period, and the efficiency per mile 
of railway has also correspondingly in- 
creased. 

Street horse cars were not used until 
1856, and electric trolley cars were un- 
known in this country until 1887, 

There has been, I think, a corres- 
ponding increase in the number of 
ocean going steamers, in their carrying 
capacity, and in their speed, so that 
our lake and ocean transportation facili- 
ties have kept pace with those of the 
railways. 


FACILITIES OF COMMUNICATION, 


The most remarkable advance, how: 
ever, has been in our facilities for com- 
munication. Fifty years ago the rate 
of letter postage was three cents per 
half ounce, if prepaid; and five cents 
per half ounce, if not prepaid. It was 
not until 1856 that the prepayment of 
postage in the United States was made 
compulsory by law. 

(Mr. Whitman, in the remainder of 
this admirable address, spoke of the 
telegraph and telephone service, the 
development of electricity, the type. 
writing machine, the facilities for ob- 
taining information, the growth of 
commercial agencies, and the standard 
of commercial honor. ) 


SERIES NO. 33.” 

those of a number of the leading hotels, clubs, 
theatres, etc. The booklet also contains a map 
of the city of New York printed in four colors, 
which shows the parks, elevated, underground 
and surface railways, with an alphabetical list 
of 77 hotels, 78 clubs and 49 theatres. 

The book is beautifully printed, and in addi- 
tion to its illustrations furnishes a fund of in- 
formationin regard to the greatest commercial 
port as well as the financial center of the world. 

A copy willbe sent free, post-paid to any 
address, on receipt of five cents, by George H. 
Daniels, General Passenger agent, Grand Cen- 
tral Station, New York. 





AMONG THE BANKS. 


AMONG THE BANKS. 


The statement issued December 31 by the 
Bankers’ Trust Company of New York shows, 
iu all probability, the largest proportionate 
gain in deposits for the year 1904 of any finan- 
cial institution in the United States. On that 
date the deposits were approximately $18,500,- 
000; this is an increase of about $8,500,000 for 
the year. The undivided profits show a gain 
of $150,000 for the year after paying $30,000 
in dividends. 


The United States Mortgage and Trust Com- 
pany, of New York, in their statement of De- 
cember 31, 1904, make the most satisfactory 
showing in the company’s history. The deposits 
on that day were $30,269,789, an increase of 
$13,798,421, over the same date of 1903. The 
surplus fund on the same day was $3,500,000, 
an increase of $500,000 for the year, and the 
undivided profits were $572.734, an increase of 
$157,378. In addition to the increase of surplus 
and profits, the company paid dividends during 
the year which aggregated 20 per cent., being 
$400,000 in amount. 


John A. Hiltner, vice-president and cashier of 
the National Shoe and Leather Bank, of New 
York, died December 27, 1904, after a short ill- 
ness, of rheumatic gout. Mr. Hiltner had been 
connected with the Shoe and Leather since 
Prior to that time he had been for a 
number of years, the assistant cashier of the 
Fourth National. At the time of his death he 
was also treasurer of the Pennsylvania Society, 
Director of the John Stephenson Company, and 
of the Norwalk Lock Company. 

On December 30, following close upon the 
death of Mr. Hiltner, came the death of the 
former president, John M. Crane. Mr. Crane 
was the last survivor of those who were original 
members of the New York Clearing House 
Association. Mr. Crane rounded out his fiftieth 
year with the National Shoe and Leather Bank 
n May, 1903, at which time he resigned the 
vice-presidency, having resigned the presidency 
in 1902, He began as messenger in 1853, and 


1895. 


during his long career he held every position in 
the bank. 

Mr. Crane’s death was very sudden, and 
came as a great shock to his many friends and 
associates, he having attended the directors’ 
meeting on Wednesday, December 28, two days 
prior to his death. 

Mr. Crane was much beloved by all who 
knew him, and his death is keenly felt. With 
the death of Mr. Crane and Mr. Hiltner, the 
Shoe and Leather has lost four directors within 
the past few months. The others were Joseph 
S. Stout and Robert H. Swayze. 


On December 22, 1904, the Merchants’ Na- 
tional Bank, of New York, paid their 203rd 
consecutive semi-annual dividend. We think 
this stands without a parallel in the history of 
American bank dividends, and we doubt if there 
is another incorporated company of any kind 
that can boast of such a record. 

The Merchants’ National was organized in 
1803, and is the third oldest bank in New York. 

The capital is $2,0c0,000, and surplus $1,400,- 
ooo, The officers are, Robert M. Gallaway, 
president; Elbert A. Brinckerhoff, vice-presi- 
dent ; Samuel S. Campbell, cashier ; Albert S. 
Cox, assistant cashier. 


Mr. Clarence Foote, formerly assistant cashier 
of the National Bank of Commerce, of New 
York, has been made cashier of the new down- 
town branch of the Greenwich Bank, which is 
located in the Royal Building, corner of Fulton 
and William Streets. The Greenwich Bank 
has now three branches, at 1440 Broadway, West 
B’way & Canal Street, and the new downtown 
branch in the Royal Bldg. The home institution 
is located at 402 Hudson Street. It was or- 
ganized in 1830, and its capital and surplus 
are now $1,000,000, The officers are: Wm. C., 
Duncan, president; Charles E. Orvis, vice-presi- 
dent, and Wm. A. Hawes, cashier. 


Wm. L. Moyer, president of the National Shoe 
and Leather Bank, who was also president of 
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the International Banking Corporation, resigned 
the latter position December 31. For some time 
Mr. Moyer found that the increase of business 
in the National Shoe and Leather required all 
of his personal attention, and after the death of 
Mr. Hiltner, who for a number of years had 
been the vice-president and cashier, he felt that 
he could not justly continue as the president of 
the International. It was decided after the 
death of four members of the board of directors, 
to reduce the number from twenty to twelve. 
Thus, on the annual election, six resigned, and 
two new members were added. The two new 
ones are, Frederick H. Ecker and Gilbert B. 
Sayers. 


The official report tothe comptroller, January 
11, of the New York National Exchange Bank 
shows deposits of $8,683,660, and surplus and 
profits of $890,321. The substantial growth of 
this institution reflects much credit upon the 
management. Lewis E. Pierson, the president, 
is one of the most energetic pushers for business 
in the country, and his efforts have been crowned 
with good success. 

The New York National Exchange is located 
in the produce district, and it is especially equip- 
ped for the handling of drafts on perishable 
produce with bill of lading attached. 


At a recent meeting of the directors of the 
National Shoe & Leather Bank, Henry Olles- 
heimer was elected first vice-president, Gilbert 
B. Sayers, second vice-president, and Augustus 
C. Corby, cashier. 

Mr. Ollesheimer, who has been a director in 
the bank for some time, is of the firm of Theo- 
dore Ollesheimer & Bros. Mr. Sayers, who was 
the first assistant cashier,came up in the bank, 
having been connected with it for twenty-nine 
years. His promotion is a just recognition of 
his many years of faithful service. Mr. Corby, 
who was the second assistant cashier, has 
served the bank for eighteen years, and, like 
Mr. Sayers, has passed through the various 
grades to the one he now holds, upon his merits. 

The official staff of the National Shoe and 
Leather are: W. L. Moyer, President; Henry 
Ollesheimer, first vice-president; Gilbert B. 
Savers, second vice-president; Augustus C. 
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Corby, cashier; Alfred J. McGrath, assistant 
cashier. 


The new Desk Edition of the American Bank 
Reporter is the most convenient form of a Bank 
Directory that has yet appeared in that line of 
publications. It contains just what the busy 
banker or business man wants, simply an al- 
phabetical list of all the banks in the United 
States and Canada, including National, State, 
Savings, Trust Companies and Private Banks 
showing the officers, capital, surplus, deposits 
and correspondents, all in a nutshell. For sal: 
by Stumpf & Steurer, 20 Nassau Street, New 
York. 


The Board of Directors of the American Na- 
tional Bank of Indianapol.s at a meeting held 
December 29, passed $50,000 to its surplus 
fund. A dividend of 2% per cent., payable 
January 1, 1905, had been declared at a pre- 
ceding meeting. The total of dividends paid 
during the year is $70,000. The action of De- 
cember 29 means a capital and surplus of $1,- 
250,000. 


We are pleased to acknowledge receipt of one 
of the handsomest calendars we have had the 
pleasure of seeing in a long time, from the 
Norfolk National Bank, of Norfolk, Virginia. 
The Norfolk National is one of the most sub- 
stantial banks of Virginia. It has a capital of 
$400,000, surpius $200,000, and deposits of 
over $3,00c,000. The officers are: Caldwell 
Hardy, president; C. W. Grandy, Vice-Presi- 
dent; A. B. Schwarzkopf, cashier; W. A God- 
win, assistant cashier. 


The Germania National Bank, of Milwaukee, 
shows in its official report to the comptroller, 
January 11, deposits of $1,197,617, and sur- 
plus and profits of $47,527. This is a growth 
that must be highly gratifying to the stockhold- 
ers and directors. 

The bank opened for business July 1, 1903, 
and at the end of the first year the deposits 
passed the million mark. The capital is $300,- 
000. The officers are: George Brumder, pres- 
ident; George P. Mayer, vice-president; Alfred 
G. Schultz, cashier; Martin A. Graettinger, 
assistant cashier. 





THE BURROUGHS ADDING MACHINE. 


THE BURROUGHS ADDING MACHINE. 


T HE tremendous volume of business transac- 
tedin one day atthe present time would, less 
than a quarter of a century ago, have taken 

eeks or even months to perform. But neces- 
is the mother of invention, and necessity has 
leveloped the inventive genius which is respon- 
sible for the many labor saving devices that make 
possible for one man to-day to do the work of 

or eight men in the old way. 
\ few years ago the only known method of 
iding a column of figures was the slow process 
{ adding one column at atime; under this pro- 
cess mistakes were bound to occur even by the 
most expert accountant. How vastly different 
to-day! A machine to add any number of col- 
umns at one time with absolutely no chance for 
error, as the amount is mechanically correct. 
There are numerous adding machines, but the 
nly successful one thus far placed on the mar- 
s the Burroughs Adding Machine, which is 
manufactured by the American Arithmometer 

Company, at Detroit, Mich. (Prior to October, 

iyo4, this factory was located in St. Louis). In- 

cidentally, it is worthy of note that the new 
manufacturing plant of this company is one of 
the finest and most complete manufacturing es- 
tablishments in the world. 

Every intricate part of this great invention is 
manufactured in this, their own factory, under 

* supervision of the best and most skilled 

iechanics that can be found in America. 

I-very piece cf material that is used in the 
construction of the “Burroughs” is selected and 

sted by the best experts in the mechanical 

orld. For this reason every machine that is 
placed on the market carries with it the com- 
pany’s assurance that its durability is beyond the 
shadow of a doubt. 

As evidence of the honesty of material and 
vorkmanship which enter into the construction 
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of the Burroughs machine, the company has 


recently issued a handsome pamphlet entitled 
“Some Old Friends.” In this pamphlet there 
is to be found a collection of facsimiles of letters 
of commendation from some of the users of the 
oldest Burroughs Adding Machine. 

The following is typical : 

CINCINNATI, OHIO, October 1, 1904. 
American Arithmometer Company, Detroit, Mich. 

GENTLEMEN :—I am pleased to say that the 
Burroughs Adding Machine, No. 223, purchased 
from you May 15, 1893, has been in continuous 
service in the County Treasurer’s Office, Cincin- 
nati, for the past eleven years. It is still in daily 
use and is giving perfect satisfaction. 

Respectfully yours, 
Rup. K. HYNICKA, 
Treasurer Hamilton County. 

This is but one of the many letters contained 
in the pamphlet, which all tell the same story. 

The fact that the machine referred to in the 
above letter was cne of the earliest machines 
made, being numbered 223, and that the present 
number of manufactured machines is now over 
27,000, is to be noted as convincing evidence of 
the durability as well as the popularity of the 
“ Burroughs.” 

The natural process of evolution and improve- 
ment in mechanism would indicate that the 
machines which are now being manufactured 
possess many new features; and the best proof 
that each machine is mechanically correct in all 
its details is the fact that any responsible busi- 
ness house or banking institution can have one 
sent on thirty days trial by addressing the 
American Arithmometer Co., Detroit, Mich. 

The year 1904 added another laurel to the 
“ Burroughs,” this being the Grand Prize award- 
ed by the Louisiana Purchase Exposition at St. 
Louis. The Burroughs had previously been 
awarded four grand prizes for its superiority: 
Atlanta, 1895; Omaha, 1897; Paris, 1900, and 
Buffalo, 1901. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending January 9, 1904, and January 7, 1905, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 


Bank of N. Y., N. B. A..... 


Bank of the Manhattan Co.. 
Merchants’ National 
Mechanics’ National 

Bank of America 

Phenix National 

National City 

Chemical National 


| 


|$ 15,813,000) 


| 


| 


Loans, 
1904 


19,35 1,000) 
11,757,400 
11,629,000} 
19,841,000 

3,851,000) 





| 132,272,800) 


Merchants’ Exch. National.. | 


Gallatin National 


Nat. Butchers & Drovers’. .| 


Mechanics & Traders’ 
Greenwich 


American Exchange’ Nat. ..| 


Nat. Bank of Commerce.... 


Nat. Bank of N. America... .| 


Hanover National 
Irving National 


Citizens’ Central National. .| 


National Shoe & Leather... 
Corn Exchange 


Importers & Traders’ Nat.. 
National Park 


East River National 
Fourth National 

Second National........... 
First National 

N. Y. National Exchange... 
Bowery 

N. Y. County National 
German-American 

Chase National 

Fifth Avenue 

German Exchange 
Germania 

Lincoln National 

Garfield National 

Fifth National 

Bank of the Metropolis 
West Side Bank 


First National, Brooklyn... .| 


Liberty National 


N. Y. Produce Exchange. . .| 
New Amsterdam National..| 


Astor National 


24,01 5,800) 
5,155,500) 
7,233,000) 
1,865,900} 
4,251,000 
2,218,300 

28,555,000) 

133,775,700) 
22,059,600) 

2,908 ,g00) 
5,599,400) 
2,070,500 
14,191,600) 
44,216,100) 
6,074,000} 
7,146,500 
2,533,600 
6,503,400) 
6,006, 300! 
24,559,000 
6,242,200) 





1,172,400 
17,818,900 
9,134,000 
80,777,200) 
6,666,800 
2,739,000 
4,208,200 


$ 18,758,000) 


Loans, || 
1905. 


28,346,000) 
13,548,000) 
22,894,000 || 
22,166,700) 
3,386,000 | 
167,197,600)| 
26,933,400) 
5,847,400 | 
8,965,700 
1,891, 300)| 
4,722,000 
3,043,500 
30,512,900 
149,175,300 
23,510,200 
3,233,500 
6,265,700 
2,087,100 
16,405,000 
49,144,g00 
6,757,000 
17,445,000 
2,843.200 
6,775,600 
7,123,000 
27,927,000 
7407,500 
24,241,000 
68,519,000 
1,133,600 
20 952,200 
9,042,000 
100,037,200 
8,120,100 
3,266,000 
4,768,400 
4,042,600 
43,578,900 
10,161,100 
2,425,100 
2,698 600 

1 3,960, 100 
7,575,000 
2,577,900 
8,504,200 
3,729,000 
15,024,000 
4,005,000 
11,583,200 
5,171,200 
5,765,800 
4,549,000 





} 


Deposits, | 


1904. 


1905. 





$ 14,565,000 $ 18,126,000] 2 


23,015,000) 
13,697,500) 
1 3,078,000) 
21 1847, 300) 
3,369,000) 
117,568,700 
23,410,000 
5,539,500 
4,406,400, 
2,366,200 
4,490,000 
1,700,000 
20,951,000 
116,650,400 
19,262,100 
3,868, 100 
5,409,900 
2,648, 500) 
12,822,700 
54,794,700 
5,346,000 
7,860, 300 
3,046,600 
6,400, 100 
7,420,900 
29,912,000 
6,021,900 
19,894,000 
62,635,000 
1,366, 300 
20,057,300 
10,049,000 
65,542,900 
6,067,700 
3,065,000 
5,161,100 
3,589,900 
44,114,800 
9,874.000 
3,554,500 
4,851,800 
9,443,300 
7,055,400 
2,504,800 
9,582,300 
3,455,000 
16,190,000 
4.420,000 
8,856,200 
4,342,900 
6,044,000 
5,060,000 





34,666,000 
16,711,706 


26,543,000 102, 
24,243,700| 10. 


2.791 ,000 


160,227,300 36. 
26,742,200 J 4. 
6,447,500° 16. 


7,058,700; 60. 


2,689,200} 13 
5.417,000 
3,037,600, 78 
24,383,700 


7,085,300 
8,647,200 
34,337,000 


1,488, 300 
23,490,400 


51,340,100 
11,352,700 

4,025,700 
5.597.300 


Nuv 


7,117,400 


4,605,000 et 


20. 


16. 
137,987,800) 18. 
20,212,400 56. 
4,333,900, 12. 
6,547,000, 21. 
2,808,300, 6. 
15,671,700! 22. 
59,488,100 8. 
6,040,000 12. 
21,555,200 174. 
3,685,900, 20. 
10. 
16. 
14. 
7,726,400; 28. 
21,877,000 9. 
78,088.c0o 24. 


t Deposits, |Per Cent. f 
Inc. 
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Gs side 'nirs okad $902,329, 100 $1,069,742,700 $888,245,000|$1 ,109, 168,600 





+ United States Deposits included, $22.791,200. 





